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This action arises out of a dispute between two paomes involved in the
development of pharmaceuticals. The plaintiff gahd defendant expressed mutual
interest in a transaction through which both partveould collaborate to develop a
promising drug that the defendant had acquirede [édrties previously had explored a
merger and, in light of that history, the defendastisted that the parties first negotiate a
license agreement under which it was certain t@iobtimely financing necessary to
further develop its drug. The parties then acyivetgotiated and agreed upon a term
sheet for the license agreement. Shortly thenedfte plaintiff suggested that the parties
also explore the possibility of a merger with thederstanding that, if it did not occur,
they would proceed with the license agreement. ddfendant agreed to pursue merger
discussions provided the plaintiff gave it a bridgan to cover its financing needs in the
interim. The plaintiff did provide such a loan. hil¢ the license agreement term sheet
was never signed, it was attached as an exhilat leter merger term sheet, a merger
agreement, and a bridge loan agreement, all oflwifie parties did sign. Each of these
agreements expressly provided that if the mergex ned completed, the parties would
negotiate in good faith to execute a license agee¢mm accordance with the terms of the
term sheet.

As the parties worked toward closing the proposextger, the drug at issue
passed a number of key development milestones whimeased its value. After the
merger failed to close within the prescribed tiragaie, the defendant terminated the
merger agreement and the parties entered a cardhgestipulated ninety-day exclusive

negotiating period regarding a license. Duringséheegotiations, the defendant proposed



economic terms vastly different than those conthimethe term sheet attached to the
merger agreement and bridge loan. The plaintifectied to the defendant’'s approach
and insisted that the defendant was obligated &rwe a license agreement with the
same or similar terms to those contained in tha &reet. When it became apparent that
the parties had reached an impasse, the plaiotifincenced this action.

In its Amended Complaint, the plaintiff has assg¢enumber of claims that were
the subject of an eleven-day trial in January 20These claims include: (1) that the
defendant breached a binding license agreemenaioarg the same economic terms as
those in the term sheet attached to the mergebeadde loan agreements; (2) that the
defendant breached its obligations under the meager bridge loan agreements to
negotiate in good faith a license agreement in razswe with the terms contained in the
term sheet; (3) that the defendant promised theapthintiff ultimately would control the
drug at issue, either through a license agreemenmnerger, and that the plaintiff
reasonably relied on the defendant’s promise tdetsiment; and (4) that the defendant
was unjustly enriched by the capital and assistahag the plaintiff provided to the
defendant during the period in which the partieseweorking toward closing the merger.
The defendant has counterclaimed for damages basés allegation that the plaintiff
breached its obligation to negotiate in good fdithcausing the defendant to draft a
lengthy proposed agreement that the plaintiff kitemould not consider.

For the reasons stated in this Opinion, | reje@ fghaintiff's claim that the
defendant breached a binding license agreementinouthat the defendant did breach its

obligations to negotiate in good faith and thatdkeéndant is liable to the plaintiff under



the doctrine of promissory estoppel. Furthermbreject the defendant’s claim that the
plaintiff breached its obligation to negotiate ioogl faith. In terms of relief, | deny the
plaintiff’'s claims for specific performance of @dinse agreement with the terms set forth
in the term sheet or, alternatively, for a lump saward of its expectation damages. |
conclude, however, that the plaintiff is entitlexdshare in any profits realized from the
sale of the drug in question, after an adjustmenttfe upfront payments it likely would
have had to make had the parties negotiated in dad a license agreement in
accordance with the terms of the term sheet. Mditiad, the plaintiff is entitled to
recover from the defendant a portion of the attpshdéees and expenses the plaintiff

incurred in pursuing this action.

l. BACKGROUND
A. The Parties

Plaintiff, PharmAthene, Inc. (“PharmAthene”), a B\hre corporation with its
principal place of business in Annapolis, Marylaisda biodefense company engaged in
the development and commercialization of medicalntermeasures against biological
and chemical weapons.

Defendant, SIGA Technologies, Inc. (“SIGA”), is &lBware corporation with its
principal place of business in New York City. SIG# also a biodefense company
concentrated on the discovery and developmentadfamtiviral and antibacterial drugs to

treat, prevent, and complement vaccines for higbathbiowarfare agents.



B. Facts
1. SIGA acquires ST-246
In 2004, SIGA paid $1 million and issued one miilishares of SIGA stock to

ViroPharma Inc. to acquire the technology for admei now known as ST-246an
orally administered antiviral drug for the treatrneri smallpox’ At that time, the
viability of ST-246, its potential uses, safety,daefficacy, and the possibility of its
obtaining government approvals and being the stlgegovernment supply contracts
were all unknown. The possibility existed, howevdrat with the help of cash,
marketing, and technical knowledge, ST-246 migltioinee an important weapon against
smallpox and, therefore, extremely valuable. Theses also the possibility that any
money or effort invested in ST-246 would be for giai

2. SIGA’s financial capacity becomes stretched and approaches PharmAthene
to discuss aiding the development of ST-246

By late 2005, SIGA had experienced some difficaltdeveloping ST-246 and

bringing it to market. SIGA had invested an additil $500,000 to develop the drug and

! ST-246 is alternately referred to as “SIGA-2460&246.”

In many cases, the facts recited in this Opiraon undisputed and, therefore, are
not accompanied by citations to the evidentiarpréc Where there is any dispute
about factual findings, appropriate citations ai@vjuled.



was running out of money. It estimated, however, that it needed an addifion
investment of approximately $16 million to completee development proce$s.
Furthermore, NASDAQ had threatened to de-list SiG#ares in August 2005 and
SIGA’s largest shareholder, MacAndrews & Forbes &M), was unwilling to invest
additional money. As a result, SIGA lacked theafioial wherewithal to fund
development of the drug by itself and required lasgntial financial investment to bring
ST-246 to market. SIGA also had never taken a tibugarket and lacked much of the
administrative infrastructure necessary to do soluding employees with expertise in
areas such as regulatory or government affairditg@ssurance, quality control, clinical
trials, manufacturing, and business development.

With this as a backdrop, in late 2005 SIGA and Rifghene began discussing a
possible collaboration. Through an exchange of amd written communications, SIGA
and PharmAthene negotiated a framework for theillalboration regarding the
development and commercialization of ST-246. Thenkaonatich, SIGA’s Chief
Financial Officer, contacted Eric Richman, Pharneki&'s Vice President of Business

Development and Strategies, to discuss the pasgitmf the companies working

3 Trial Transcript (“T. Tr.”) 1221-22 (Drapkin), I3 (Konatich). In citations to the
trial transcript, where the identity of the witnessnot clear from the text, the
witness’s surname is indicated parenthetically.

Because SIGA’s stock was trading at less than $heatime, raising additional
equity capital would have been significantly dimeti Consequently, there was
little interest in that option.

4 T. Tr. 1397 (Konatich)see alsaJTX 180.



together. Richman attempted to discuss a mergedr,SbGA resisted that approach
because it had tried to accomplish a merger witharf@Athene before, only to be left
high and dry when PharmAthene got cold feet. According to Richman’s
contemporaneous notes, SIGA insisted on working tbet framework of a license
agreement before talking about a merger becautieegirevious failed merger attenfpt.
Moreover, SIGA wanted to focus on getting a casrestment as soon as possible to
ensure the development of ST-246.

As of the end of 2005, both SIGA and PharmAtheneogaized that, by a
conservative estimate, the market potential for28%-was in the range of $1 billion to
$1.26 billion. On December 29, 2005, Ayelet Dug&yGA'’s controller, responded to a
request from Konatich by forwarding to him a “pdieh market and gross margin
analysis for SIGA-246" reflecting those valdesThe same day, Konatich transmitted
that analysis to Richman of PharmAthene and advisedthat it was “a rough, and we

believe conservative, overview of the market pa&iof our smallpox drug®

> T. Tr. 26-27 (Wright). In or about December 20@GA and PharmAthene
discussed a potential merger. Ultimately, thosscudisions failed because of
reservations by PharmAthene board members.

® JTX 678; T. Tr. 122-24 (Richman).
! JTX 166.
8 Id.



3. SIGA and PharmAthene negotiate a license agreemeframework

In late 2005 and early 2006, negotiations regar@irigense agreement between
the parties were conducted primarily by Richman ldadatich. Konatich, however, kept
Donald Drapkin, the Chairman of SIGA’s board ande/iChairman of M&F, well
informed regarding the status of these negotiationBrapkin denied having any
significant involvement in the negotiations for iaehse agreement, testifying that he
“had no knowledge of that license agreement, ortétsns.” Notwithstanding that
testimony, however, the evidence shows that Drapkavided Konatich with guidance
about how to proceed throughout the negotiatifSnBrapkin was particularly focused on
getting an infusion of cash as soon as possibleund the development of ST-246.
Moreover, when asked who was running the negotiatior SIGA regarding a license
for ST-246, Konatich credibly responded that “[tj]ject — program was being run by
Mr. Drapkin and | was his instrument”

Both companies put together teams to assist thed i® negotiating a license
agreement. PharmAthene’s team, assembled by Richimauded its Chief Executive
Officer, David Wright, Chief Financial Officer, Rald Kaiser, a board member,
Elizabeth Czerepak, as well as its Chief Scientiticer, Government Affairs Officer,

and a member of its business development team. kidgpon the deal for SIGA were

o T. Tr. 1252.
10 T.7Tr. 1250-51 (Konatich).
1 T. Tr. 1406-07.



Konatich, Drapkin, Dr. Dennis Hruby, who was SIGAChief Scientific Officer, and
Michael Borofsky, an in-house lawyer at M&F. Omudary 3, 2006, Richman sent a
proposed term sheet to Konatich and Hruby thatraftedl based on his discussions with
SIGA' In a January 4 reply, Hruby stated: “Thanks fo prompt response. We are
most interested in trying to make this a mutuafiyegable term sheet and moving on to
the next step® That same day, Konatich wrote to his colleaguebithat, “[m]y major
problem is with the $2.0 [million] up front. | wialilike to have at least $3 [million] in
cash which would permit the completion of the build and get us through 2006 without
too much trouble . . . **

Richman forwarded Hruby's comments to other membé&iBharmAthene’s team
and subsequently reported to Konatich that “all :#éwpositive — we had a board call at
2:30 today — just ended and Board is very suppatiiv Konatich sent Richman’s email

to Drapkin and Hruby to which Drapkin replied, “gtepush hard on cash and

guarantees™® On January 6, 2006, Richman emailed a revisessie term sheet to the

2 JTX 172
¥ JTX 173
4 JTX171; T. Tr. 1416 (Konatich).
> JTX 410.
1 JTX 175.



PharmAthene team based on his communications witbhbyd Richman noted
specifically that he “increased up front and tetélestones . . . **

Konatich continued to negotiate the specifics dicanse agreement term sheet
with Richman. On January 9, Konatich obtained ssueance from Richman that he was
working on getting a revised draft term sheet t6/8ithat day'® Konatich so advised
Drapkin and undertook to forward the proposal asnsas he received . Richman
followed up later that day with a revised term shde forwarding that draft to Drapkin,
Konatich observed that it was “light on the frondemoney,” but that “[i]f we can turn
their stock offer into cash it would be much moteaative.”® Konatich also circulated
the revised term sheet and mentioned his concdyost dhe upfront payment and the
proposed private stock component to another SIGArdanember involved in the
project, Paul Savas. Also on January 9, Hruby expressed a generaljtige reaction

to the PharmAthene proposal, saying that “we shduldse sight of the fact that they are

committing to fund all development costs, whiclpiebably worth $10-20 [million], and

7 JTX 721,
18 JTX 181.
19 JTX 424,
20 JTX 425.

2L JTX 180; T. Tr. 1428-29 (Konatich). PharmAthendanuary 9 draft term sheet
called for an upfront license fee of $5 million,which $2 million would be paid
in PharmAthene stock. JTX 425 at 2. Both Konatatd Drapkin were
uninterested in the prospect of owning stock imiaape company. JTX 425 at 1;
T. Tr. 1224 (Drapkin).



they are committing to fund product related redeatcSIGA which might alleviate some
burn and free up $$2 Konatich expressed a similar view saying, “[ijé wan get hard
cash up another million or so it might be worth.it .” Further commenting to Hruby on
what he believed Drapkin’s reaction would be, Kartatvrote that “[i]f the five million
could be ‘guaranteed’ payments (over the next 18ths) | think Donny would do it in a
minute and | probably would tog*

On January 16, 2006, Richman sent Konatich a funteeised term sheet that
included changes requested by SIGA. This reviseoh tsheet “replaced the $2MM
PHTN stock with cash as a milestone, kept the td&dl size at $16 [million] and
increased the upfront payment to $6MM.” In thanhsaemail, Richman mentioned that
he planned to call Drapkin, as Konatich had suggist Konatich forwarded the revised
license term sheet to Drapkin and recommendedhbatpeak to Richman directly to
present the position of SIGA’s board.

On January 17, Drapkin apparently called Richmadiscuss the licensing term
sheet. According to Richman, in that call, Drapgiated that he had the draft term sheet
in front of him and had two proposed changes. Reh further testified that Drapkin

told him that if the changes were acceptable taiRAthene, then “[w]e have got a deal

22 JTX 180.
23 JTX 182.
24 JTX 9.

10



on the term sheet, and it's ready to present ta poard for approval® Drapkin does
not recall that call and denies saying the partiesld have a deal if PharmAthene agreed
to two change&® Based on the testimony of other witnesses, tlevaat documentary
evidence, and the facts recited above, | find Dir@pktestimony in this respect
unreliable. In particular, | find that the callttveen Richman and Drapkin did occur and
that Drapkin did request the two changes Richmantitied.

At a January 18 PharmAthene board meeting, Richwent over the January 16
term sheet with the directors and explained thengba Drapkin proposed. The minutes
of that meeting make no mention of the board ha@pgroved the term sheet, and the
term sheet was not signed. Jeffrey Baumel, outssdesel to PharmAthene who drafted
the minutes, credibly testified, however, that thek of mention of the term sheet
stemmed from his practice of only including sucltwoents in the minutes at the time
they were signedf.

On January 19, Richman spoke with Drapkin again #&d him that the
PharmAthene board had approved the license agredsrem sheet as revised to reflect
the changes they had discussed two days e&tlieharmAthene alleges that by this time

the discussions relating to a license agreemeng wemplete, the parties had “a deal,”

25 T. Tr. 152.

26 T.Tr. 1225. One of the changes was for SIGfetive 50% of any amounts by

which net profits on any U.S. government sales eded 20%. JTX 11.
27 T.Tr. 358-59.
2 T.Tr. 159-60 (Richman).

11



and Richman, therefore, believed the parties “conttv talk about a mergef®

Nevertheless, Richman did not send a copy of thiesed term sheet to Drapkin until
February 10, 2006. When asked why, Richman exgththat Drapkin did not ask for
one and that he assumed that Drapkin already hde tha changes in his own versin.

4. The contents of the license agreement term sheet

On January 26, a clean copy was made of the twe-pagnse agreement term
sheet that incorporated Drapkin’s two changes ‘tt#erS”). ** The document describes
the parties’ objective: “[tjo establish a partnépsto further develop & commercialize
SIGA-246 for the treatment of Smallpox and orthopebated infections and to develop
other orthopox virus therapeutic¥. The LATS also sets forth terms relating to, among
other things, patents covered, licenses, licenss, fand royalties. The LATS is not
signed, however, and contains a footer on each fhagestates “Non Binding Terms.”

Without attempting to cover all the details, the T contemplates a license
agreement along the following lines to support thether development and
commercialization of ST-246 for the treatment ofaipox. First, SIGA would grant to
PharmAthene “a worldwide exclusive license and][si@er the Patents, Know-How and

Materials to use, develop, make, have made, sqgllpré and import Products in Field.

2.

% T.Tr. 160-62, 335.
B JTX 11, LATS.

2 LATSat 1.

12



The right to grant sublicenses shall be specifycatluded in the license.” Second, the
license would cover ST-246 and all other relateddpcts worldwide covered by the
patents and know-how relating to ST-246 and itsettgument and manufacture. Third,
the LATS described the makeup of a research andlai@went committee, which would
include representatives from both PharmAthene dGd\S The parties identified twelve
categories of tasks relevant to that committeeamsigned responsibility for each one to
either SIGA or PharmAthene. In addition, PharmAthagreed to fund the research and
development based on a defined budget.

Fourth, the LATS included economic terms. PharneAthwas scheduled to pay a
“License Fee” of $6 million in total, which congsst of $2 million cash upfront, $2.5
million as a deferred license fee to be paid twetvanths after execution of a license
agreement if certain events occurred, and $1.5amikhfter SIGA obtained financing in
excess of $15 million. In addition, the LATS cdntd a provision under which
PharmAthene would pay an additional $10 milliondshen the achievement of specific
milestones relating to certain sales targets agdlatory approvals. The LATS also
provided for PharmAthene to make annual royaltynpayts of 8% on “yearly net sales

of Patented Product§”of less than $250 million, 10% on sales greatan %250 million,

33 Neither party introduced evidence as to the uméeihmeaning of the term “net
sales.” As customarily employed in the patentrigieg context, however, the
term “net sales” normally refers to sales by theerisee to its third-party
customers less customary deductions such as foouhs$s and rebates, allowances
for returned product, shipping, and distributiorstso Paul A. ThompsoRatent
and Technology Licensin@025 PLI/Pat 459, 469 (2010).

13



and 12% on sales greater than $1 billion. Lastg, LATS stated that, “[ijn addition,
SIGA will be entitled to receive 50% of any amouhjswhich net margin exceeds 20%
on sales to the US Federal Governméht.”

5. Having agreed upon the principal terms of a licensagreement, the parties
begin to discuss a merger

At the PharmAthene board meeting on January 186,20@ board also decided
that it preferred a merger with SIGA over a licermmgeement. Richman promptly
informed Konatich of that preference. Represevgatiof PharmAthene and SIGA met
on January 23, 2006, at Drapkin’s office in M&F’'sddquarters in New York City,
which M&F refers to as the “Townhouse.” At this etieag, the parties decided to
proceed with merger discussiolis.Because of SIGA’s precarious financial position,
however, SIGA asked PharmAthene to provide bridiganting to allow SIGA to
continue developing ST-246 while merger negotiatiproceeded. PharmAthene did not
have adequate resources to provide such a lo&e &itvie, but agreed to consider raising
the funds for it on the condition that PharmAth&raaild get at least a license for ST-246

if merger negotiations fell through. As Czerepak testified at her deposition, “we

34 LATS at 2.
35 JTX 15 at 31.

% T.Tr. 184 (Richman); Dep. of Elizabeth Czerefdkzerepak Dep.”) 85-86, 88-
89, 104, 108-10; T. Tr. 35-36 (Wright) (“The diriect of PharmAthene’s board
was that we would do a bridge loan if it was, yowow clear and it was
guaranteed that we either received a license tg@tbduct, under the terms that
had already been negotiated and agreed to by latireg or a merger went
through.”).

14



[PharmAthene] didn’t want to start putting resosr@ad money into a product that we
weren't absolutely sure that we at least had atiedo. So we were willing to talk about
a merger but we didn’'t want to hold up or put akrihe ability to have a license at least
as a fallback® Wright similarly testified that “[tjhe board ariflizabeth [Czerepak] in
particular, was concerned that we could end upgoaibank to SIGA. They wanted to
ensure . . . that we received either a licenseSibi246 or we completed the merger
agreement® SIGA generally agreed to pursue that approach wie understanding
that, in the meantime, PharmAthene would supplyitih a bridge loan of $3 million.
On February 10, 2006, Wright sent a draft mergemteheet to Drapkin.

PharmAthene’s draft included the following provisieegarding a license agreement:

SIGA and PharmAthene will negotiate the terms of a

definitive License Agreement in accordance with tBems

set forth in the Term Sheet . . . attached on Sdket hereto.

The License Agreement will be executed simultankowgh

the Definitive [Merger] Agreement and will beconigeetive
only upon the termination of the Definitive Agream#&’

Drapkin claims that he thought PharmAthene musthasen confused about what it

wanted® and that Richman told him that PharmAthene “hadinterest in a license

37 Czerepak Dep. 85-86.
% T.7Tr. 35.
¥ JTX 194 at 3.

40 T. Tr. 1231 (stating he thought PharmAthene idetlithe provision in the merger
term sheet regarding a license agreement “by grror”

15



agreement. . . . [but rather] wanted to go bach toerger.** Yet, Drapkin’s testimony
in this regard is undermined by his own admissiat he understood that PharmAthene
wanted to negotiate two documents at once wheredeved the draft merger term sheet
with the license agreement attactédlt would make little sense for PharmAthene to
press for the negotiation of a license simultangowgh a merger agreement if it had no
interest in a licensing arrangement.

On February 22, 2006, the parties met once agatiineal ownhouse. Present on
behalf of SIGA were Drapkin and Savas. Baumelhemalf of PharmAthene, had sought
to have a formal license agreement executed sinedizsly with the merger agreement
as a backup in case the merger did not close, apkin told the PharmAthene
contingent that he was not going to pay lawyerslraft a formal license agreeménit.
Instead, Drapkin suggested that PharmAthene atthehLATS to the agreement.
According to PharmAthene, Drapkin also told thet tihis approach would be as good
as a license agreement and would guarantee Phaemétlat a minimum, a license if
negotiations for a merger fell through.According to Baumel, Drapkin stated that “[i]f

the deal doesn't close, we can negotiate a defeiicense agreement in accordance with

T Tr 1227,

42 T.Tr. 1288-89 (Drapkin).

4 T.Tr. 353-55 (Baumel), 176-77 (Richman), 39 (ytit).
“  T.Tr. 353-56 (Baumel).

16



those [the LATS] terms and you'll have the licei&e. Wright similarly testified that
“[a]t one point in this meeting [Drapkin] even instted Jeff Baumel to put language into
the term sheet that would say if the merger dithappen, then we would get a license
based upon the terms that had already been agré&d t

PharmAthene accepted Drapkin’s suggested approddie final merger term
sheet, as reviewed by the PharmAthene board onhiMigr2006, specifically referred to
the LATS and included a copy of it as an exhibiDuring another meeting of the parties
on March 6, Drapkin reiterated that “in any cask,the merger doesn’t close,
[PharmAthene] will get their licensé® On March 10, 2006, the parties signed a merger
letter of intent (“LOI") to which they attached thmerger term sheet and the LATS.
Drapkin signed for SIGA.

6. The Bridge Loan Agreement
On March 20, 2006, SIGA and PharmAthene entered the Bridge Note

Purchase Agreement (the “Bridge Loan Agreementliyspant to which PharmAthene
loaned SIGA $3 million. The Bridge Loan Agreemegmbvided that the $3 million

would be used for “(i) expenses directly relatedhe development of SIGA 246, (ii)

®  T.Tr. 355.

T, Tr. 39.

7 JTX 29.

% T.Tr. 360-61 (Baumel), 188 (Richman), 44-45 (ytit).

17



expenses relating to the Merger and (iii) corpomterhead.®* PharmAthene contends
that it made the bridge loan in reliance on thei@siragreements that they would have a
continuing relationship with respect to ST-246, Wiee the relationship ultimately took
the form of a merger under a merger agreement lmease agreement in accordance
with the LATS.

The Bridge Loan Agreement explicitly recognizedwkwer, that the parties
ultimately might not agree on either a merger dicanse agreement. Specifically,
Section 2.3 provides that:

Upon any termination of the Merger Term Sheet . ,. .
termination of the Definitive Agreement relating tbe
Merger, or if a Definitive Agreement is not exealte. . ,
SIGA and PharmAthene will negotiate in good faitithvihe
intention of executing a definitive License Agreernen
accordance with the terms set forth in the Licehgeeement
Term Sheet attached as Exhibit C and [SIGA] agfeesa
period of 90 days during which the definitive lisen
agreement is under negotiation, it shall not, diyeor
indirectly, initiate discussions or engage in negmns with
any corporation, partnership, person or other ymtitgroup
concerning any Competing Transaction without theorpr
written consent of the other party or notice frone tother
party that it desires to terminate discussionsureder>°

Representatives of PharmAthene viewed this 90-dajusive negotiating window as

more than sufficient time to negotiate the remainaiea license agreement because the

49 JTX 36, Bridge Loan Agreement (“BLA”), § 2.6.
0 1d.§2.3.
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key terms already had been negotiated and themastikely to be mere boilerplaté.
By contrast, representatives of SIGA characteritedreference to, and attachment of,
the LATS as documenting a mere “jumping off poifdf future negotiations of a license
agreement should the parties fail to merge suagissfConsistent with the possibility
that the parties might not succeed in concluditigeanse agreement if the merger did not
go forward, the Bridge Loan Agreement also includddan maturity date of two years
from the date of the loan and granted PharmAthersea@urity interest in SIGA’s
intellectual property?

The Bridge Loan Agreement also contains a choickwfprovision designating
New York law>?

7. The parties sign a merger agreement

On June 8, 2006, PharmAthene and SIGA signed a enemgreement (the
“Merger Agreement’y* Section 12.3 of that Agreement provides thathé merger
were terminated, the parties would negotiate andiefe license agreement in accordance
with the terms of the LATS. Section 13.3 furthepulates that each of the parties would
use their “best efforts to take such actions as beyecessary or reasonably requested

by the other parties hereto to carry out and comsat®a the transactions contemplated by

>l T.Tr. 48-49 (Wright), 269 (Richman).
>2 T.Tr. 1517-19 (Grayer); BLA 8 1.1 & Ex. D.
> BLA§7.11.

> JTX 40, Merger Agreement.
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this Agreement.” Section 12.4 provides for thosd eertain other provisions to survive
the termination of the Merger Agreement.

The Merger Agreement had a drop-dead date of SéaieB0, 2006. At the time
of signing, Drapkin apparently was concerned alibet urgency of the parties. He
explained to PharmAthene’s representatives thatdrded a compressed timeline so that
“everybody will rush. And if we need extension$G8 will] grant them.”®®

Key representatives of SIGA understood that a rigstrelationship with
PharmAthene was likely, if not inevitable, as autesf the talks between the parties. For
example, on January 20, 2006, Hruby stated in aailém Konatich that “I don’t want
any human or monkey data too fast, until all tharRtAthene SIGA agreements are in
place. | don’t want to queer the deal with anyghémuivocal.®® Then, in a February 25
report to Drapkin, Hruby commented that the PhaimeAe team was “a really strong
group of professionals with strengths in many adagevelopment (clinical, regulatory,
manufacturing, etc.). | think they have the apilto facilitate and accelerate the
development of ST-246 . . .>” On March 6, he told other SIGA colleagues thals|

soon as the term sheet is signed, we should establi ST-246 project team and

coordinate development efforts . . .”Indeed, even after Hruby was notified of a $5.4

> T.Tr. 367-68 (Baumel), 51 (Wright), 199 (Richran
% JTX 189.

> JTX 230 at 2.

% JTX 232
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million funding award from the National Institutd Allergy and Infectious Diseases
(“NIAID”), a division of the National Institutes dflealth (“NIH”), he still expected the
drug to fall under the control of PharmAthene. WH@natich wrote to him that “it is a
damn shame we had to merge,” Hruby responded, “yauthat right. . . . Had [the
former CEO of SIGA] not gotten us behind the cuttweugh ineptitude, we would still
be an independent company and standing to make ssmhelough . . . we could have
gone all the way ourselves’”

8. The parties begin to integrate operations and ST-Blachieves several
milestones

In March 2006, PharmAthene began providing openati@assistance to SIGA in
areas such as regulatory activities, quality assaaquality control, and government
affairs to help develop ST-246. During the nextesal months, PharmAthene assisted
SIGA, to varying degrees, with several events aaitito the drug’s development. For
example, SIGA’s Audit Committee approved an agregmeith a clinical trial
organization to perform the first human test of M6 for $600,000. SIGA likely paid
for that service in whole or in part with proceedsm the bridge loan. Similarly,
PharmAthene representatives were present and aplyasnswered some questions
during a reverse site visit between SIGA and thél N July. Soon thereafter, in

September 2006, the NIH awarded SIGA $16.5 milfarthe development of ST-248.

59 JTX 214.

% At trial, SIGA greatly downplayed the contribui® of PharmAthene to the

success ST-246 enjoyed with the NIH and other agen@lthough PharmAthene
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9. SIGA terminates the merger

As the September 30 closing date for the mergemagped, the SEC still had not
approved SIGA’s draft proxy statement. Both partiead some responsibility for
preparing that document and had expected a quigkgoval® To keep the prospect of
a merger alive, PharmAthene asked SIGA to exteadetmination date. The success of
ST-246 in the interim, however, clearly affectede theceptiveness of SIGA’s
representatives to the anticipated merger with fA#ene. For example, after
receiving the NIH grant, Hruby stated in an email Drapkin (which he later
acknowledged to be an exaggeration) that, “| ha@eeeyconcerns about the merger as it
Is currently going forward in that the merged compwill not be SBIR [Small Business
Innovation Research program] compliant. In thaecae would have to shut down [$]30
million in current grants and contracf&.”In response to this email, Steven Fasman, an
in-house lawyer at M&F, asked, “should SIGA con&mwith its merger plans or should it

try to go it alone? Then, on October 4, SIGA’s board met and, aftpresentation by

Hruby, decided to terminate the mer§er.

may have overstated the importance of its contobst | find that they were not
immaterial, as SIGA suggests, and contributed écstitcess of ST-246 in 2006.

®.  T.Tr. 206 (Richman).

62 JTX 260.
63 JTX 436.
64 JTX 265.
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Later in October 2006, SIGA announced that it lemkived the September three-
year, $16.5 million NIH contract and that ST-246@l h@ovided 100 percent protection
against smallpox in a primate trial. In the wakehmse announcements, SIGA sold 2
million shares of stock for $4.54 per share, mbantthree times the $1.40 per share it
had traded for in 2005.

10. The parties attempt and fail to negotiate a definive license agreement

After SIGA terminated the Merger Agreement, Pharh@ehie hired attorney Elliot
Olstein to conclude a licensing agreement with SIGAn October 12, PharmAthene’s
Baumel sent a proposed license agreement (the 6BedpLicense Agreement”) that
incorporated the terms of the LATS to James Gragatside counsel to SIGA. On
October 26, 2006, Olstein sent an email to Nich@ash, another outside lawyer for
SIGA, in which he expressed PharmAthene’s readinessign the Proposed License
Agreement because it contained “all the essergiahg of a license agreement and is
completely consistent with the [LATS}> Coch responded that SIGA would not provide
a revised license agreement before the parties stating that the “nature of the
negotiations required under the Merger Agreemeetéessitated “a robust discussiéh.”

Meanwhile, SIGA apparently had been discussingrinally alternative structures
for the definitive license agreement the partiesews®ow pursuing in earnest. Though

unclear who specifically, someone at SIGA askedddydp prepare a revised analysis of

65 JTX 419.
66 JTX 420.
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the total “past and future [ST-246] related investts and costs” and its potential
market®” The apparent purpose of this request, ultimatels for Dugary to suggest a
revised payment that would support “buy[ing] int®@2%0 participation in future profits
from the product® On October 18, 2006, Dugary emailed Fasman, BkyofSavas,
and Konatich her conclusions: total past and futleeelopment costs of ST-246 equaled
$39.66 million and, therefore, “an up-front licerfee of $40 million” would support a
50/50 deal in her vieW

On November 6, 2006, the parties met for the finsé after the termination of the
merger to discuss a license agreement. The meeagigan with Fasman emphasizing the
title of the LATS as a “Siga/PharmAthepartnershig and the need, given the clinical
progress made on ST-246 since the negotiation @fLIATS, to revise some of its
economic term&’ PharmAthene’s representatives expressed confusiont SIGA’s
emphasis on a “partnership” and asserted theitipoghat the parties were bound by the
terms already contained in the LATS. Neverthel€istein said PharmAthene was
willing to listen to SIGA’s proposal “in order tovaid a dispute,” and pressed

representatives of SIGA as to the specific chai®j€s\ wanted to maké® In response,

7 JTX 437 & Attach. at 2.
8 JTX 437 Attach. at 2.

%9 JTX 437 & Attach. at 2.
0 T.Tr. 213-15 (Richman).
T T.Tr. 216 (Richman).
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SIGA suggested that an upfront payment of $40-4bomiand a 50/50 profit split would

be more appropriaté. The meeting ended with SIGA agreeing to draftaerformal

proposal to send to PharmAthene.

On November 21, 2006, SIGA forwarded to PharmAtheri®?2-page document,

entitled “Limited Liability Company Agreement” (théDraft LLC Agreement”).

According to PharmAthene, this document compleigihpred the LATS. For example,

in comparison to the LATS, the Draft LLC Agreemémtluded the following economic

changes: (1) the upfront payment from PharmAthenBIGA increased from $6 million

to $100 million; (2) the milestone payments to Sl@areased from $10 million to $235

million; (3) the royalty percentages owed to SiG#&reased from 8%, 10%, and 12%

depending on the amount of sales to 18%2%, 25%, and 28%; and (4) SIGA would

receive 50% of any remaining profit whereas the BAdrovided for profit sharing only

from U.S. government sales having a margin of 20%nore’* In addition, several

72

73

74

T. Tr. 2084-87 (Fasman); JTX 124 at 1; JTX 12%.at

Section 6.5(c)(i) of the Draft LLC Agreement piges for a royalty of only 8% on
the first $300 million of annual Net Sales. Th&rgentage, however, appears to
have been a typographical error; counsel clarifegdtrial that both parties
understand the Draft LLC Agreement to provide fooyalty rate of 18%, not 8%,
on the first $300 million of annual Net Sales. TF. 953. Further references in
this Opinion to Section 6.5(c), or to the royaltiprovided thereunder, thus
incorporate that understanding.

JTX 48, Draft LLC Agreement, 88 5.1(b), 6.5(b)5@), 6.1 & Schedule 1. In
fact, Fasman intentionally drafted an extremely-sided proposal. On November
18, Dr. Eric Rose, a SIGA board member and SIGAigent CEO, apparently
recognized that the Draft LLC Agreement was alntostgood to be true. Rose
emailed Fasman to clarify whether “the new partmerentity will pay royalties to
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noneconomic terms were revised to favor SIGA hgavdnd to undermine
PharmAthene’s control of ST-246. These provisiomduded: (1) SIGA’s right to

resolve disputes unilaterally; (2) SIGA’s abilityo tblock any distribution to

PharmAthene; (3) PharmAthene’s obligation to fumndlyf the LLC’s costs, despite
having to split profits 50/50; and (4) SIGA’s rigtd terminate the LLC under certain
conditions, with PharmAthene having no right toecand with all rights to the product
reverting to SIGA’

After reviewing the Draft LLC Agreement, Olsteinalwanged a series of letters
with SIGA’s Coch between late November and mid Deloer 2006. Olstein asserted
that the terms of the Draft LLC Agreement were fcatly different from the terms set
forth in the [LATS],” but that PharmAthene was “inlg to consider” changes to the

LATS, including a 50/50 profit splf® For its part, SIGA disputed that the LATS was

SIGA, and in addition SIGA will own half of the LI Fasman responded:
“Yes, that's the idea. SIGA will get to draw otietvalue of its half of the LLC
first through the upfront, milestone and royaltyments. Any residual value can
then get withdrawn through dividends or liquidatioihthe entity, so that PHTN
can ‘catch up’ if there are sufficient funds avili&a In no situation, however, can
SIGA ever be forced to give back money if there iamifficient funds to pay
anything or PHTN's full share, to PHTN. Thus, SI®AI always be sure to get
the value of its creation whether or not PHTN saeg value.” JTX 465. This
arrangement contrasts sharply with the LATS. AarRiAthene’s damages expert
Baliban reported, the license agreement contentplayethe LATS would have
apportioned to PharmAthene approximately 70% oftti@ return from ST-246.
Yet, under the Draft LLC Agreement proposed by SJ@&harmAthene would
have received only 16%. JTX 673, Baliban Reporl {

7 Draft LLC Agreement §§ 3.2, 3.3, 3.5, 4.2, 5.1(c)
e JTX 270.
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binding because of the “Non Binding Terms” footadanever addressed PharmAthene’s
proposal for an across-the-board profit sflit.Finally, Coch issued an ultimatum on
December 12 to which he sought a response by Desre®fb unless PharmAthene was
prepared to negotiate “without preconditions” retyag the binding nature of the LATS,
the parties had “nothing more to talk about . .”’® . On December 20, 20086,
PharmAthene commenced this action.

C. Additional Background Regarding Relief Sought by PlarmAthene

The primary form of relief PharmAthene seeks iscdpeenforcement of a license
agreement that strictly conforms to the LATS. He alternative, PharmAthene contends
that it has proved a breach of SIGA’s obligatiomégotiate a license agreement in good
faith in accordance with the terms of the LATS asdherefore entitled to expectation
damages and the full benefit of its bargain. Ippsut of its claim for expectation
damages, PharmAthene introduced testimony fronetdiferent experts and extensive
documentary evidence to show the degree of thasages. To the extent relevant to the
decisions reached in this Opinion, much of thatdence is discussenmhfra in the
Analysis section relating to remedies. To put thigpute in context, however, | briefly

review here some of the facts underlying PharmAg¢teedamages claim.

" JTX 109.
8 JTX 125.

27



As previously noted, SIGA received a $16.5 millidavelopment contract from
the U.S. government in September 2006. In additibater received government
contracts for over $75 million to support the depehent of ST-246°

PharmAthene also presented evidence that as dattee part of 2010 the U.S.
government agency tasked with procuring medicalntenmeasures, the Biomedical
Advanced Research Development Authority (“BARDANad taken actions which
suggested that SIGA ultimately may be awarded gelaontract to deliver its smallpox
antiviral to the U.S. Strategic National Stockpif€NS”). BARDA initially issued a
request for proposal for smallpox antivirals (tt&nallpox RFP”) in March 2009 as a
small business set-aside. In October 2010, BARBArmed SIGA of its intention to
award it the contract under the RFP, with estima®bnues of approximately $2.8
billion if all options were exercisé. A subsequent challenge by an unsuccessful
competitor for the contract resulted in a findid@tt SIGA did not qualify for small
business status; that decision was on appeal dintieeof trial. Even if the appeal fails,
however, BARDA could resolicit proposals in a faltld open competition under which a

business of any size, including SIGA, would be iblgto receive the award. Indeed,

& On September 1, 2008, SIGA received a five-y885 million contract from

NIAID. Shortly thereafter, on September 18, 2088GA received another $20
million from NIAID. Approximately one year lateon September 2, 2009, SIGA
received a three-year, $3 million contract from NIHTX 151, Baliban Rebuttal
Report, at 11-12 (citing SIGA SEC filings disclagieach government contract).

80 SeeSIGA press releases dated October 13, 2010 andrhtoer 7, 2010, JTX 666
and 669.
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PharmAthene adduced at least some evidence atttri@upport an inference that
BARDA likely would pursue such an approach if SIGAppeal fails.

D. Procedural History

PharmAthene’s Complaint contained seven separatgtgoasserting claims under
theories of breach of contract, promissory estgpgedl unjust enrichment. On January
9, 2007, SIGA moved to dismiss the Complaint urdeurt of Chancery Rule 12(b)(6)
for failure to state a claim upon which relief ablle granted. | denied SIGA’s motion in
its entirety on January 16, 2088.

After extensive discovery, | granted a motion byaPhmAthene to amend its
Complaint on May 4, 2009. On May 18, 2009, SiGladian Answer and Counterclaim.
The Counterclaim alleges that PharmAthene breadtedontractual obligation to
negotiate in good faith and seeks dismissal of Alneended Complaint, as well as
reliance damages and SIGA’s attorneys’ fees ant$.cos

On March 19, 2010, SIGA moved for partial summarygment pursuant to Rule
56(c), seeking to dismiss Counts One through Féuh® Amended Complaint and to
preclude PharmAthene from obtaining either speciiierformance or expectation

damages. The parties briefed that motion exhaslgtand | heard argument on it on July

81 Pharmathene, Inc. v. SIGA Techs.,.Jri2#008 WL 151855 (Del. Ch. Jan. 16, 2008)
[hereinafterSIGA |.
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22, 2010. In a subsequent Memorandum Opinion, riede SIGA’s motion in its
entirety®?
In January 2011, the Court presided over an elelgrtrial in this actiof® After
extensive post-trial briefing, counsel presentertfinal arguments on April 29, 2011.
This Opinion constitutes the Court’s post-trialdimgs of fact and conclusions of
law on both PharmAthene’s Amended Complaint andA3@&ounterclaim.

E. Parties’ Contentions

In Counts One through Four of its Amended CompldharmAthene alleges that
SIGA had certain contractual obligations undertdrens of the LATS, as incorporated in
the Bridge Loan Agreement and the Merger Agreeme@bunt One seeks specific
performance of an agreement in conformity with thiems of the LATS. Count Two
acknowledges that a controversy exists regardif@@AS obligations under the LATS,
the Bridge Loan Agreement, and the Merger Agreemmmd seeks a declaration
obligating SIGA to execute a license agreement WitlarmAthene in accordance with
the terms of the LATS and precluding it from emigrinto a joint venture with any other
entity to develop ST-246. Count Three seeks damé&myebreach of contract, alleging
that the parties intended to enter into an enfdreeacontract and commenced

performance under it, but that SIGA breached theeeagent when it repudiated the

82 Pharmathene, Inc. v. SIGA Techs.,.Ji2010 WL 4813553 (Del. Ch. Nov. 23,
2010) [hereinafteBIGA II].

8 Trial was held on January 3-7, 10-12, 18-19, 2hd
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existence of any contract. Count Four seeks dasnagged on SIGA’s alleged breach of
its duty to execute a definitive license agreement.

As to the remaining counts of the Amended Compl&ount Five seeks damages
based on SIGA'’s alleged breach of (1) its obligatio negotiate in good faith and
execute a license agreement in accordance wittethes of the LATS and (2) its duty to
use its best efforts to complete the transactionwssmned under the LATS. Count Six
seeks damages on grounds of promissory estoppelalleges that SIGA promised
PharmAthene that either the parties would mergewould get a license to ST-246, that
PharmAthene reasonably relied on that promise adénook to assist the development
of ST-246, and that PharmAthene suffered harm esat. Finally, Count Seven seeks
damages on the grounds that SIGA was unjustly eedidy the management expertise,
technical know-how, and capital it received fromaRhAthene to help develop ST-246.

SIGA denies any liability to PharmAthene. Speaillig, it denies that the parties
ever reached a binding licensing agreement, batause the parties lacked any intent to
be bound and because the LATS did not include falhe essential terms necessary to
effect such an agreement. Rather, SIGA contenalsahy agreement the parties had
regarding the LATS was merely an unenforceableaagent to agree. SIGA also denies
that it promised PharmAthene control of ST-246heaitthrough a merger or a license.
Furthermore, SIGA contends that the assistancenithene provided regarding the
development of ST-246 was unsolicited and of liitEdue to SIGA. Finally, SIGA
asserts in its Counterclaim that it was PharmAthené SIGA, that breached its duty to

negotiate in good faith a license agreement in r@ezswe with the terms of the LATS.
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Thus, SIGA claims that PharmAthene caused it tauringnnecessary expense by
improperly inducing SIGA to prepare the extensiveafD LLC Agreement and then
refusing to consider it in good faith. SIGA accudeharmAthene of unreasonably
refusing to consider the LLC proposal, or a paghigr alternative with economic terms

that differed materially from the LATS.

Il. ANALYSIS
PharmAthene bears the burden of proving mostso€antract and quasi-contract
claims by a preponderance of the evideticeTwo notable exceptions are its specific
performance and promissory estoppel claims. Phé#mere must prove each of those
claims by clear and convincing evidence,, proof that is “highly probable, reasonably
certain, and free from serious douft.”
A. Did the LATS, Standing Alone, or as Attached to theMerger Term Sheet, the

Bridge Loan Agreement, or the Merger Agreement, Costitute a Binding
License Agreement or Form of Partnership Contract?

Counts One through Four of Plaintiff's Amended Qxamt are premised on the
notion that there is a binding agreement betweerp#rties, encompassing the terms set
forth in the LATS, such that it effectively constiés a license agreement. In these four

counts, respectively, PharmAthene asks this C¢l)tto order specific performance by

8 See United Rentals, Inc. v. RAM Hldgs., 1887 A.2d 810, 834 n.112 (Del. Ch.
2007) (“The burden of persuasion with respect ®odhkistence of the contractual
right is a ‘preponderance of the evidence’ standp(ditations omitted).

8 Utz v. Utz 2003 WL 22952579, at *2 n.11 (Del. Ch. Dec. 5030 see also
United Rentals937 A.2d at 834 n.112.
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requiring SIGA to execute the Proposed License &geent that PharmAthene provided
to SIGA on October 12, 2006 or another agreemattititludes the terms of the LATS
(Count One); (2) to enter a declaration that SIGAobligated to execute such an
agreement (Count Two); (3) to award damages forARGreach and repudiation of the
“contract” between the parties (Count Three); aaf t0 award damages for SIGA’s
breach of its alleged contractual duty to executeeénitive license agreement in
accordance with the terms of the LATS (Count Foufhus, | first examine whether
PharmAthene has proven the existence of a bindiegse agreement between itself and
SIGA.

PharmAthene contends that the LATS—either when tmetgadl in January 2006 or
later, when attached to the merger term sheet,gBridoan Agreement, and Merger
Agreement—created a binding contract between thigepahat obligated SIGA to enter
into a license agreement with substantially the essetms as those contained in the
LATS. By contrast, SIGA argues that the LATS wawver intended to be binding, was
controlled by PharmAthene, and was not even pravide SIGA until weeks after it
allegedly was agreed to. SIGA also questions wdrdtie LATS ever was ratified by the
PharmAthene board. In addition, it asserts thatliATS, as attached to the merger term
sheet, Bridge Loan Agreement, and Merger Agreenaeny, constituted an agreement to
agree on terms at a later date and, thus, is urcadble.

1. Standard for an enforceable contract

The elements necessary to prove that an allegedemgnt constitutes an

enforceable contract are: (1) the intent of thdigarto be bound by it; (2) sufficiently
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definite terms; and (3) consideratith.Here, there is no dispute as to consideratios. A
with term sheets generally in Delaware, whethelli€S is enforceable depends on two
guestions: “(1) whether the parties intended tobbend by the document; and (2)
whether the document contains all the essentiahgeof an agreement” Courts
measure intent to be bound by “overt manifestatminassent, rather than [] subjective
desires,” and look for “an objective manifestatiohintent to be bound . . .®® An
intention to be bound “may be evidenced by contihperformance in accordance with
an agreement’s term&” To determine whether a term sheet includes a#resal terms,

113

courts consider *all of the surrounding circumstas, including the course and
substance of the negotiations, prior dealings betwtbe parties, customary practices in
the trade or business involved and the formalitg aompleteness of the document (if

there is a document) that is asserted as culmmatimd concluding the negotiations’

190

8 carlson v. Hallinan 925 A.2d 506, 524 (Del. Ch. 2006).

87 SIGA I, 2010 WL 4813553, at *7 (quotingindes v. Wilm. Poetry So¢'y138
A.2d 501, 502-04 (Del. Ch. 1958) afdK Invs., Inc. v. Ott1996 WL 69402, at
*7,11 (E.D. Pa. Feb. 15, 1996)).

8 BAE Sys. Info. & Elec. Sys. Integration, Inc. vchtteed Martin Corp.2009 WL
264088, at *4 (Del. Ch. Feb. 3, 2009).

89 Id.

% Patel v. Patel2009 WL 427977, at *3 (Del. Super. Feb. 20, 20@@ptingLeeds
v. First Allied Conn. Corp.521 A.2d 1095, 1101-02 (Del. Ch. 1986)).
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2. The LATS was not a binding license agreement
a. The LATS as a stand-alone document

PharmAthene and SIGA both had clear objectives whey began negotiating
their strategic options. In December 2005, Kommgti8IGA’s Chief Financial Officer,
contacted Richman, PharmAthene’s Vice PresidentBasiness Development and
Strategies, about a possible collaboration betwden companies to continue the
development of ST-246. Because SIGA was quicklynmgp out of cash, Konatich
primarily sought a license agreement, which wowdtl §IGA the funds it needed faster
than a merger woul. PharmAthene’s focus was on securing the rightSTe246,
either through a license agreement or a mergerit lpneferred a merger. Nevertheless,
PharmAthene focused on a license agreement igiti@tause SIGA essentially insisted
that it do so. A transaction in keeping with th&TIS would have been consistent with
PharmAthene’s goal to obtain control of ST-246.

Based on PharmAthene’s account, it intended todaedb in late January 2006
when its board informally reviewed and approved L#TS. For several reasons,
however, | find that the parties did not intencbeabound when the LATS originally was
negotiated between Drapkin and Richman. Firshoalgh Richman allegedly received
approval from the PharmAthene board to accept W revisions to the terms that
Drapkin requested, there is no mention of the LAF®rapkin’s revisions to it or any

approval of either of these items in the minuteshef PharmAthene board meeting on

°L T.Tr. 1398, 1404 (Konatich), 124-25 (Richman).
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January 18. Second, PharmAthene did not sendyaafape revised and final LATS to
SIGA for its review or its file for weeks. Indeetthe only evidence that PharmAthene
conveyed its acceptance of the LATS to SIGA beféebruary 10, 2006 is Richman’s
testimony that he told Drapkin by phone on Janub®y? which Drapkin denied’
Moreover, the LATS was not executed by either partyanuary 2006 or at any time
thereafter, and importantly, the parties includetha bottom of each of the two pages of
the LATS the legend “Non Binding Terms — SIGA24&ulary 26, 2006.” These facts
indicate that, as of that date, the parties didmend the LATS to be binding.

The overall makeup of the LATS supports this cosidn. It is a two-page,
typewritten document, entitled, “SIGA/PharmAthenartRership.” The first entry,
labeled “Objective,” states, “To establish a pashg to further develop &
commercialize SIGA-246 for the treatment of Smatl@md orthopox related infections
and to develop other orthopox virus therapeutiés.Beyond that, however the LATS
generally outlines the terms of a potential liceageeement. With the sole exception of
the entry regarding the “R&D Committee,” all of ttapics addressed in the LATS relate
to a license arrangement. Those topics include:figfld of use of specified types of

products, the territory of the license, the patektiew-how, and materials covered by the

92 T. Tr. 157-58.

% T. Tr. 1226 (characterizing the January 19 phooeversation as a discussion

about proceeding with a potential merger insteaal lafensing agreement).

94 LATS at 1.
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license, the nature of the licenses SIGA was tatgthe license fee, the deferred license
fee, milestone payments, and royalties, includhegroyalty term. The document itself,

however, says nothing about its being binding aneabout an obligation of the parties
to negotiate a license agreement consistent Wt &T'S.

Early in this litigation, PharmAthene assertedi,tlag of January 26, 2006, “both
parties understood and acknowledged that the [LA¥&§ a binding agreemenit” By
the time of its Post-Trial Opening Brief, howevBharmAthene’s position had evolved,
especially as relates to the significance of theorfNBinding” footer. There,
PharmAthene stated: “Thus, it's clear what the dooheant — that as of Jan. 26, 2006
(the date of the final version of the LATS) the L3Terms standing alone were non-
binding. The footer says nothing, however, abbet dtatus of that document after Jan.
26.7%°

Based on a careful review of the evidence, | findttPharmAthene either has
conceded that the LATS standing alone is nonbindingas failed to prove by even a
preponderance of the evidence that when the pamggstiated the LATS in January

2006 they intended it to constitute a binding IEeagreement.

% JTX 4, Aff. of Eric Richman, dated Mar. 22, 20478.
% Plaintiff's Post-Trial Opening Brief (“Pl.’s Podt Op. Br.”) 39.
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b. The LATS as it was incorporated into the merger tem sheet, Bridge Loan
Agreement, and Merger Agreement

Between February and June 2006, the parties exktiutee separate documents to which
they attached the LATS. On March 10, they sigriesl merger LOI to which they
attached the merger term sheet and LATS. On Ma;hthe parties entered into the
Bridge Loan Agreement, to which they also attacttesl LATS. Finally, on June 8,
SIGA and PharmAthene signed the Merger Agreemehighwincluded the LATS as an
attachment. Each of these three documents contaim®vision explicitly stating, in
effect, that if the merger did not close, the gartivould negotiate in good faith a license
agreement of ST-246 in accordance with the termfos# in the LATS?Y”

The parties dispute whether the provision referemdhe LATS in either the
Bridge Loan Agreement or the Merger Agreement c¢tuies a binding and enforceable
contractual obligation of SIGA. PharmAthene fiasgues that each of those provisions
contractually obligates SIGA to enter into a licergreement with PharmAthene having

the terms specified in the LATS. SIGA denies that allegation, contending thatheeit

o7 Because the Merger Agreement ultimately supetsdéde merger term sheet, |

discuss only the Merger Agreement in the remairafethis Opinion. Similar
analysis would apply to the merger term sheet.

%8 In this regard, | note that the LATS does notude a choice of law term, but the
Bridge Loan Agreement specifies that it is goverhgdDelaware Law and the
Merger Agreement provides that it is subject to Néark law. BLA § 7.11;
Merger Agreement 8§ 13.5. For the most part, thigzabriefed and argued the
Issues in this case as though Delaware law appMdh one possible exception,
they also did not identify any material differendestween Delaware and New
York law in terms of the issues currently before@ t@ourt. That arguable
exception relates to the availability of expectatbamages for a breach of the
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the Bridge Loan Agreement nor the LATS requires knter into such a license because,
again, (1) the parties did not intend to be bounduch an obligation, and (2) the LATS
does not contain all the essential terms of a $eeagreement for a product like ST-246.
Second, PharmAthene asserts that, in any evenBrilge Loan Agreement and Merger
Agreement both obligated SIGA to “negotiate in gof@ath with the intention of
executing a definitive License Agreement in accoogawith the terms set forth in the
[LATS].”® The latter contention and the issue of wheth&@#ASviolated any obligation
to negotiate in good faith are discussaitla with respect to Count Five of the Amended
Complaint. There is no dispute the Bridge Loane&gnent and the Merger Agreement
bound the parties to negotiate in good faith. RiAdhene also contends, however, that
those Agreements, in conjunction with the LATS, as@d a binding obligation on SIGA
to enter into a license having the same termseaBATS. | address that issue next.

For many of the same reasons discussed previoegarding the LATS, | am not
convinced that both parties intended to be bound $pecific license agreement when
they agreed to attach the LATS to executed versainthe Bridge Loan and Merger

Agreements. As discussedprg PharmAthene subjectively may have had such amtnt

duty to negotiate in good faith. As discussed nfotly infra, SIGA relies on
Goodstein Constr. Corp. v. City of N.80 N.Y.2d 366 (1992), a New York Court
of Appeals case, for the proposition that relianoat, expectation, damages are
PharmAthene’s only available remedy. DefendantstHrial Answering Brief
(“Def.’s Post-T. Ans. Br.”) 55. Accordingly, unlesotherwise noted, | have
analyzed the issues presented under Delaware law.

9 BLA § 2.6.
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to be bound. Its board of directors allegedlyfiedi the LATS in January 2006 and, by
including languagen the Bridge Loan and Merger Agreements refertimghe LATS
and attaching it to those agreements, PharmAthemnghs to guarantee its control of ST-
246, which was the primary goal of its negotiatianth SIGA.

| am not persuaded, however, that SIGA intendeddobound to a license
agreement reflecting the terms delineated in th@ 8AThe “Non Binding Terms” footer
points away from an intent to be bound, but itas outcome determinative. The factual
record as to the purpose of that footer is murkypest. PharmAthene’s Richman
attempted to avoid the impact of the footer byieglit a mistake and a mere vestige of
the initial negotiations regarding the LAT%. Baumel testified that he deliberately left
the “Non Binding Terms” legend on the LATS whenviis attached to the Bridge Loan
and Merger Agreements because that was the agreerhéme parties’® In addition,
SIGA asserts that its counsel always confirmed ttaiegend was included in the LATS

when it was attached to later documefitsBecause the date of the legend never changed

10 1. Tr. 287-88 (Richman averred that he typicatiynoves similar footers only

when sending an execution version of a term shmétdid not do so with the
LATS because it was attached to another documantwhs signed)see alsar.
Tr. 366 (Baumel) (“This is a dateline footer. $t¢learly not a term of a term
sheet.”).

101 T, Tr. 366 (“|W]e were instructed by the parttesattach the term sheet, as it was

last negotiated, to the agreement”), 387 (“Theipaintended the last term sheet
that had been negotiated between the parties aithehed to the agreement” and
“[t]he legend is on the piece of paper”).
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and there is no evidence that the parties speltyfidesscussed the legend, | accord it only
limited weight. Specifically, | find that it supgs the view that the parties did not intend
the LATS as attached to these agreements to hadanbilicense agreement or to require
that any later formal agreement include exactlystume terms as the LATE
Other provisions of the Bridge Loan and Merger @gnents further support my

finding that the LATS as attached to these agreésmdid not bind SIGA to enter into a

license agreement including the same terms. Fample, Sections 2.3 of the Bridge
Loan Agreement and 12.3 of the Merger Agreementesgby state that the parties will

“negotiate” a license agreement in accordance thighterms of the LATS and recognize
that the parties might never enter into a licergge@ment. In addition, the Bridge Loan
Agreement has a maturity date and provides Pharemn&thwith a security interest in

SIGA’s assets. For these and the reasons preyistsied in this section, | find that

PharmAthene has not shown that, when the partiesuéad either the Bridge Loan

Agreement or the Merger Agreement, they intendedina themselves to enter into a

license strictly conforming to the LATS.

102 SeeT. Tr. 1524-26 (Grayer) (testifying that if Pharnh&he had sent a new
version of the LATS omitting the “Non Binding Terikegend, Grayer would
have confirmed that change with SIGA before attagtihe LATS to the Merger
Agreement).

193 Nevertheless, as discussed furtirgra, | do not consider the “Non Binding

Terms” legend to be inconsistent with the obligatad the parties to negotiate in
good faith about executing a license agreementdoradance with the terms of the
LATS. In particular, | reject as not supported thye evidence the position of
SIGA and Drapkin that it represented simply a nodlig “jumping off point” for

a discussion about a license agreem&ateT. Tr. 1235-36 (Drapkin).
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3. The LATS does not contain all of the essential eleants of a license agreement

The Bridge Loan Agreement and Merger Agreementipians incorporating the
LATS do not constitute a basis for binding SIGAile terms of the LATS for a second
and independent reason: they do not contain ak$sential terms of a license agreement
for a product like ST-246. In determining wheth#ressential terms are present, a court
must decide whether a reasonable negotiator ipdk#ion of one asserting the existence
of a contract would have concluded, in that seitititat the agreement reached
constituted agreement on all of the terms thap#réies themselves regarded as essential
and, thus, that the agreement concluded the né¢igotfa*

PharmAthene contends this issue should be answerdte affirmative. They
emphasize, for example, that Drapkin, who tookaal Ieole for SIGA in the negotiation
of the LATS, never mentioned several terms thatASlKew characterizes as essential,
such as dispute resolution and the governing I&karmAthene also relies heavily on
Drapkin’s alleged statement that the parties “hadeal” as to the LATS around mid
January 2006, from which they infer that any teth® remained to be negotiated were
mere boilerplaté® In addition, PharmAthene relies on the testimangt opinions of its

licensing expert, Mar&dwards. He testified that the level of detailtioé LATS was

104" SIGA II, 2010 WL 4813553, at *6 (citingoppert v. WindsorTech, InB65 A.2d
1282, 1285 (Del. Ch. 2004)).

195 As to whether a term sheet includes all essem¢iahs of an agreement, the

absence of a boilerplate provision may be immdteisee Asten v. Wangner Sys.
Corp, 1999 WL 803965, at *2-3 (Del. Ch. Sept. 23, 1999)
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sufficient to effect a binding agreement between parties in the biotechnology and
pharmaceuticals industly® Specifically, from disclosures made to the SE@w&rds
identified six binding letters of intent that, likke LATS, lacked a number of terms
SIGA claims were material and essential. Exampfesich missing terms include those
relating to: diligence, timetable obligations, int@fication, competing products, patent
prosecution and litigation, confidentiality, ownles and licensing of new technology,
and commercialization program particul&ts.

In further support of its position that the LAT®ea$ not contain all the essential
terms of a license agreement, SIGA presented its lm@nsing expert, Norman Jacobs.
Speaking from a business, as opposed to a legaspgative, Jacobs opined that
significant terms either were completely missingnir or lacked sufficient clarity in, the
LATS to form a workable long-term relationship, aedless of whether the LATS
contemplated a straight license agreement or angrahip between SIGA and
PharmAthene. The terms Jacobs alleged were matariamissing from the LATS
included: defined funding obligations; details a&s the structure, composition, and
dispute resolution procedures for the joint redeanecd development committee or any

other committees necessary for the development comdmercialization of ST-246;

% T.Tr. 977-78.

197 Edwards also attempted to equate the LATS to ethdifferent licensing

agreements that were filed with the SEC. JTX 48%7an.11. As SIGA notes,
however, each of those agreements was signed aiiditd labeled as binding.
Def.’s Post-T. Ans. Br. 42.
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delineation of the patent prosecution and infringetmresponsibilities of the parties;
minimum sales or diligence obligations; and, if artpership was contemplated,
provisions detailing the structure of such an agyesment. SIGA also noted that
PharmAthene’s expert Edwards developed a templateest practices with respect to
biotechnology licensing deals which describes neoeraspects of such arrangements
that were not included in the LATS. The topicegédly not addressed differ from the
LATS in that they included patent ownership, deéeasd maintenance costs, governance
and dispute resolution mechanisms for joint cormewgt termination rights, and license
maintenance and diligence. In addition, while tRd'S was being negotiated, Hruby of
SIGA expressed concern to PharmAthene’s Richman ithportant issues regarding
patent prosecution and the operation of any joasearch and development committee
still needed to be discussed. Lastly, SIGA emmeasthe absence in either company’s
board minutes of a discussion, let alone apprafal, final binding term sheet.

Regardless of whether the parties intended to dasdh “[w]here thely] fail to
agree on one or more essential terms, there isnating contract.**® Moreover, where,
as in this case, a plaintiff seeks specific permmoe of an alleged contract, the plaintiff

must prove by clear and convincing evidence thatabreement contains all essential

198 patel v. Patel 2009 WL 427977, at *3 (Del. Super. Feb. 20, 20(&)ation
omitted);Intellisource Gp., Inc. v. William4.999 WL 615114, at *4 (D. Del. Aug.
11, 1999).
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terms and that they are sufficiently definite todmdorced® Paraphrasing the statement
of the applicable test iBIGA I, | must determine
whether a reasonable negotiator in the position of
[PharmAthene] would have concluded, in that settihgt the
[LATS as attached to the Bridge Loan Agreement har t

Merger Agreement] constituted agreement on alhefterms

that the parties themselves regarded as essentighas that

the agreement concluded the negotiations™? . .

Having carefully considered all of the relevanidewce, | conclude that the
answer to that question is no. In particular,ndfithat a reasonable negotiator in the
position of PharmAthene would not have concludeat the LATS, as attached to the
Bridge Loan and Merger Agreements, manifested ageeé on all of the license terms
that SIGA and PharmAthene regarded as essentialthdt context, therefore, such a
reasonable negotiator would not have believed thatLATS concluded the parties’
negotiations.

In arguing to the contrary, PharmAthene reliesarily on three casekpppert v.

WindsorTech, In¢:** Asten, Inc. v. Wangner Systems Coff’ and Parker-Hannifin

199 See Osborn v. Kem®91 A.2d 1153, 1158 (Del. 2010) (specific perfanoe
requires,inter alia, existence of a valid contracBatel 2009 WL 427997, at *3
(no contract exists where one or more essentigis@re missing).

110 SIGA 1, 2010 WL 4813553, at *8 (quotingoppert v. WindsorTech, Inc865
A.2d 1282, 1285 (Del. Ch. 2004)).

111 865 A.2d 1282 (Del. Ch. 2004)ff'd, 867 A.2d 903 (Del. 2005).
112 1999 WL 803965 (Del. Ch. Sept. 23, 1999).
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Corp. v. Schlegel Electronic Materials, IN¢ Yet, none of these cases supports a
finding that the LATS as attached to the Bridge n.égyreement or Merger Agreement
constituted an agreement between the parties @ssdintial elements of a license to ST-
246.

PharmAthene likens this case ltoppertbecause it alleges that SIGA’s Drapkin
stated in mid to late January 2006 that “we hadea” and that all that remained for the
parties to negotiate was boilerplate. Drapkin demnaking that statement, but even if he
did, I find for the reasons discussggprathat Drapkin focused more narrowly on what
he considered to be the key economic componenta bfense with PharmAthene
regarding ST-246. Drapkin credibly denied havihg expertise to know what all the
essential terms of such a license would be, ane tiseno evidence that anyone among
those who worked with him in the negotiations wkBharmAthene in early 2006
possessed that expertise. Indeed, Hruby had tcliian that certain important terms,
such as the makeup and operation of the reseattdearelopment committee, remained
to be negotiated.

In Asten the court ordered specific performance of a teheet. In reaching that
conclusion, the court held that the intent of thetips to split the proceeds was clear and
“an unresolved administrative issue as to how tectfthe split does not constitute the

omission of a material termt* The circumstances here are different. The iSSIEA

113 589 F. Supp. 2d 457 (D. Del. 2008).
114 1999 WL 803965, at3.
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and PharmAthene implicitly left for future negoitats involve far more than simply
“unresolved administrative issues.” In additiomaFmAthene has not proven that the
parties believed they had reached agreement @ssghtial terms.

Finally, | also consider PharmAthene’s reliance Barker-Hannifin to be
misplaced. There, the issue was whether a sefiemmunications constituted a
binding agreement to settle a patent infringemasé@nd grant cross licenses. The court
upheld the agreement even though it included dmdyfollowing three essential terms:
(1) that no party would support a challenge tovhledity or enforceability of the patents;
(2) that the parties would exchange mutual releesgarding the matter in litigation; and
(3) that the parties would grant each other paidn@gs-licenses under the patents in suit
covering all past, present, and future marketediycts. The key question before the
court inParker-Hannifinwas whether all of the terms the parties themsealwgarded as
important had been resolved. There, the court thelgd had been.

| cannot draw the same conclusion here. By theadntinuary 2006, the parties
appear to have agreed on the main economic ternaslioknse agreement to ST-246.
The logical next step would have been to turn tAd & over to the parties’ respective
counsel to incorporate those key terms into a fotroanse agreement. PharmAthene,
however, effectively preempted this next step bgressing its preference for a merger
agreement rather than a license. In fact, Pharem&hried to secure the best of both
worlds by attempting to include in the merger tegsineet a requirement that the parties
attach to the anticipated merger agreement a foll4tn, executed license agreement in

case the merger was not completed. But, SIGAutiitdrapkin, balked. He refused to
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incur the time and expense of fully negotiatingcarse agreement that might never be
needed and instead agreed only to include in tidgBrlL.oan Agreement and, ultimately,
the Merger Agreement, provisions that required Si@Anegotiate in good faith with the
intention of executing a definitive License Agreern@ accordance with the terms set
forth in [the LATS] . . . .**® These facts render the decision Rarker-Hannifin
inapposite.

B. Did SIGA Breach an Obligation to Negotiate in Goodraith a License

Agreement Containing Substantially the Same EconormaiTerms As The
LATS '

1. Key facts

Although | have concluded that SIGA and PharmAtheit not enter into a
definitive licensing agreement when they attaclmedATS to both the Bridge Loan and
Merger Agreements, these documents still are afitic determining the nature of the

relationship between the parties. Section 2.hefBridge Loan Agreement, executed on

115 BLA§23.

116 SIGA contends that PharmAthene waived its claon lireach of a duty to

negotiate in good faith under Count Five of its Awled Complaint by failing to
discuss that claim in its Post-Trial Opening Briefl find that argument
unpersuasive. PharmAthene sufficiently presertedlaim under Count Five by
making multiple references in its Post-Trial Openi@rief to SIGA’s duty to
negotiate in good faith under the Bridge Loan aretdér Agreements. Although
PharmAthene focused most heavily on its claim #ratctual licensing contract
existed between it and SIGA, it argued in the al&ve that “this court has held
that . . . even an ‘agreement to agree’ can beifgmly enforced” and cited
authority that “an agreement to negotiate in goaithfmay be binding under
Delaware law . . . and specific performance couldiheory, be an appropriate
remedy for breach of such a provision.” Pl.’s PbsOp. Br. 46 n.47 (citing
Great-West Investors LP v. Thomas H. Pas, LP, 2011 WL 284992, at *9 (Del.
Ch. Jan. 14, 2011)).
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March 20, 2006, states that if the parties failednerge, “SIGA and PharmAthene will
negotiate in good faith with the intention of exiag a definitive License Agreement in

”

accordance with the terms set forth in the [LATS]...” The Merger Agreement,
executed on June 8, 2006, contains essentiallysdmee language. Even after these
agreements were signed, however, it was uncertagther the parties would be able to
effect a merger or what ultimate form any joint ertdking between them would take.

A number of promising events happened in the dewveént of ST-246 between
the time the Merger Agreement was signed on Jun2086 and its termination on
September 30, 2006. For example, on June 9, NlaMarded SIGA $5.4 million to
develop the drug. In July, SIGA successfully costgd the first planned clinical safety
trial of ST-246. And, in late September, SIGA wasarded a $16.5 million NIH
contract, which SIGA considered sufficient to suppbe entire remaining development
of ST-246. With these events in mind, SIGA denktarmAthene’s request for an
extension of the September 30, 2006 terminatioa datl advised Wright that it did not
intend to pursue the merger further.

In the ensuing license negotiations, Drapkin play@dually no active role.
Fasman and SIGA’s outside counsel, Grayer and Combk the lead for SIGA.
Although Drapkin was not directly involved, Fasnsifl described Drapkin as “a central

participant,” and said that he “was copied on evemail [Fasman] sent out,” “was a
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sounding board for [Fasman],” was one “of [the] nbems of SIGA’s board kept aware
of the terms of the LLC agreement. . . . [and he{ainly knew what was going on**

On October 12, 2006, Baumel sent Grayer PharmAteeReoposed License
Agreement, which incorporated the terms of the LAIRSa more fully fleshed-out
agreement. In an October 26 email to Coch, Olsexpressed PharmAthene’s
willingness to sign the Proposed License Agreeraent suggested that the parties meet
after SIGA sent a revised license agreement incatpg any proposed changes. Coch
agreed to meet November 6, but stated that SIGAldvoat provide a revised draft in
advance of that meeting. Coch also assertedhbdtlerger Agreement contemplated the
need for “a robust discussion” regarding the lieeagreement'®

At the November 6 meeting, Fasman proposed thatdhaboration between the
parties take a partnership structure, in the fofnaro LLC, rather than be a licensing
transaction.  SIGA claimed this was consistent withe “SIGA/PharmAthene
partnership” title and intended purpose of the LAT®harmAthene expressed surprise at
this proposed structure because it understood &ESLto have envisioned a straight
licensing deal in which PharmAthene would contha product within its own corporate
structure and make certain payments back to SIG®#hen pressed by PharmAthene,
SIGA suggested that an upfront payment from PhaheA¢ of $40-45 million and a

50/50 profit split might be appropriate parametéss such a partnership or LLC

Wr 1. Tr. 2224-26.
118 JTX 420.
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transaction. These terms differed significantlgnfr the original terms of the LATS,
under which PharmAthene was scheduled to make anigpayment of $6 million and
SIGA was entitled to a profit split only as to U.§government sales having a profit
margin of 20% or more. Olstein responded thatpituies were bound by the terms of
the LATS but that, to avoid dispute, PharmAtheneuldloconsider economic terms
somewhat different than those included in the LATBharmAthene’s representatives
also objected to Fasman'’s proposed LLC structurm@msistent with the requirement
that the parties negotiate a license agreemeng. nideting ended with SIGA agreeing to
put together a proposal in writing and PharmAthandertaking to provide SIGA with
the financial projections it had done for ST-246.

On November 21, 2006, Coch sent SIGA’'s proposed-gH@e Draft LLC
Agreement to Baumel. Under this proposal, the igarfjointly would own the
prospective LLC and PharmAthene would make upfraatyalty, and milestone
payments to SIGA. The LLC would hold an exclusieense under the patents to ST-
246, but SIGA would receive a $300 million creditits capital account to reflect its
contribution of the patent rights and other redeaand development results to the
entity™'® PharmAthene would receive only the residual vaheenfsales of the drug if
adequate funds were left after the upfront, milesfcand royalty payments had been

made.

19 Draft LLC Agreement §5.1(a).
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Virtually every term of the Draft LLC Agreement wasore favorable to SIGA
than the corresponding provision in the LATS. Emample, the upfront payment had
increased from $6 million in the LATS to $100 nati in the Draft LLC Agreement; the
milestone payments had increased from $10 millm®235 million; the royalty rates to
be paid to SIGA had increased from a range of 8%-1@ 18%-28%; and SIGA would
be entitled to 50% of any remaining profit from theC, not just when net margin
exceeded 20% on sales to the U.S. Governmentpaglpd for in the LATS.

SIGA also revised the noneconomic terms of the @sed relationship to favor
itself significantly. Whereas PharmAthene woulddéeen the principal decisionmaker
under the LATS, operational control shifted to Sl@Ader the Draft LLC Agreement.
For example, SIGA unilaterally could resolve digsjt block distributions to
PharmAthene, and terminate the LLC if certain evarticurred, without even affording
PharmAthene a right to cure. Yet, PharmAthend¢ woluld have been responsible to
fund and guarantee all of the LLC’s operations afdigations, despite having less
operational control and being subject to much gredsk in terms of its potential payout.

The parties met again on November 28, 2006, toudsscthe Draft LLC
Agreement, but that meeting was not productiveer&after, Olstein sent a letter to Coch
on November 30, repeating PharmAthene’s positiam, #dthough it believed the parties
were bound by the terms of the LATS, it still wadlimg to consider certain changes. In

a reply sent on December 4, Coch stated that STH246increased in value due to
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SIGA’s “investment of time, money and effort,” lditl not suggest any revised tertfis.
Instead, SIGA offered to continue negotiations lilafnAthene agreed that the LATS
was nonbinding. The parties exchanged a bit moreespondence, but neither side
altered their proposals. @ecember 20, 200@harmathene filed this action.

2. Did SIGA act in bad faith by proposing the Draft LLC Agreement?

By executing the Bridge Loan Agreement and the Meigreement, both SIGA
and PharmAthene became bound by the terms of tmseacts. Accordingly, even if
the parties were not obligated to execute a licagseement with terms identical to those
in the LATS if the merger failed to close, the LAES8Il remained relevant to their
relationship. This is because both Agreements esgly required the parties to
“negotiate in good faith with the intention of exéiag a definitive License Agreement in
accordance with the terms set forth in the LiceAgeeement Term Sheet” and both
included the LATS as an exhibit.

Under Delaware law, bad faith constitutes “not dymppad judgment or
negligence, but rather . . . the conscious doing wfong because of dishonest purpose or
moral obliquity; it is different from the negativgea of negligence in that it contemplates
a state of mind affirmatively operating with fuetivdesign or ill will.*** Thus, a party

seeking to prove that another party has breacheablgpation to negotiate in good faith

120 JTX 109.

121 CNL-AB LLC v. E. Prop. Fund | SPE (MS Ref) |.2011 WL 353529, at *9 (Del.
Ch. Jan. 28, 2011). Obliquity is defined as “dewia from moral rectitude or
sound thinking.” Merriam-Webster’'s Collegiate Dictiona856 (11th ed. 2004).
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must establish that the defendant’s conduct waditaied by a culpable mental state” or
“driven by an improper purpose” that “rise[s] thigh level of egregiousnes&?®

In considering the duty to negotiate in good faitlis Court has held that an
attempt to condition future agreement on a prewWotisontested and compromised”
point is “an unambiguous act of bad faith” where tither party performed in reliance on
that compromisé®®> PharmAthene has made such a showing in this capecifically,
the evidence proves that SIGA and PharmAthene statdeand compromised the
primary economic terms of a license to ST-246 mtATS, that PharmAthene acted in
reliance on that compromise, and that SIGA disiggrthose terms and attempted to
negotiate a definitive license agreement that c¢oeth economic and other terms
drastically different and significantly more favbta to SIGA than those in the LATS'
Accordingly, | find that SIGA acted in bad faith rmelation to its duty to negotiate the

terms of a licensing agreement in accordance \wiherms of the LATS.

122 Judge v. City of Rehobqti994 WL 198700, at *2 (Del. Ch. Apr. 29, 1994);
Amirsaleh v. Bd. of Trade of N.Y., In2009 WL 3756700, at *5 (Del. Ch. Nov. 9,
2009),rev’d on other grounds2011 WL 3585598 (Del. 2011).

123 See RGC Int'l Investors, LDC v. Greka Energy CoB001 WL 984689, at *13
(Del. Ch. Aug. 22, 2001) [hereinaftérekd.

124 gSeeidat *11, 14 (finding a breach of the duty to negttiin good faith where the
defendant made “a blatant attempt to force [theptf to give up a specifically
negotiated provision in the Term Sheet—a providiost was already a settled
item.”) (citing Abex Inc. v. Koll Real Estate Gp., In€d994 WL 728827, at *37
(Del. Ch. Dec. 22, 1994)).
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a. Did SIGA have a duty to negotiate a license agreemiewith economic terms
similar to those in the LATS?

PharmAthene claims that the relevant clauses inBihége Loan and Merger
Agreements required the parties to negotiate asiee@agreement with the same or similar
economic terms as those in the LATS. Accordind’bt@rmAthene, therefore, SIGA’s
proposed LLC structure, with economic terms thaiagy differed from the terms in the
LATS, could not have been proposed in good fatttGA, on the other hand, contends
that the parties intended the LATS simply to preva“jumping off point” by specifying
the basic structure of a potential licensing ages@nor partnership. Based on the facts
surrounding the negotiation of the LATS and the segjuent dealings between the
parties, | find that when the parties negotiated emmpromised the terms of the LATS
and the Bridge Loan and Merger Agreements, theyualiyt understood that any future
license agreement would contain terms substantgitylar to the LATS. Therefore,
SIGA had a duty to negotiate a license agreemetht RiharmAthene having economic
terms substantially similar to those agreed thetATS.

The evidence shows that the parties intended tHESL#® provide more than just a
basic framework for a future license agreement Hmctv the amounts specified for
various payments represented little more than m&eeholders. Throughout January
2006, SIGA and PharmAthene engaged in significaagotiations regarding the
economic terms of the LATS. As a result, theyvadi at specific economic terms for a
potential license and incorporated them into theT6BAThese terms not only included

specific dollar amounts and royalty percentagdsetpaid by PharmAthene to SIGA, but
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also contained agreements as to the triggers, dirand form of the payments to be
made. For example, based on a request from Si®GArnRAthene agreed that SIGA
would be entitled to “receive 50% of any amountsatych net margin exceeds 20% on
sales to the US Federal Governmeft.” The parties did not conclude a license
agreement in early 2006 because PharmAthene el@éotddcus instead on merger
discussions. Nevertheless, the incorporation ef LATS into the Bridge Loan and
Merger Agreements reflects an intent on the parbaih parties to negotiate toward a
license agreement with economic terms substantsaiiylar to the terms of the LATS if
the merger was not consummated.

The extent to which the parties negotiated the econ terms of the LATS in
January 2006 and the inclusion of the LATS in tmel@le Loan and Merger Agreements
buttresses the conclusion that they intended ttesges to be more than a mere “jumping
off point” in later negotiations. SIGA’s purportathderstanding of the LATS would
render the January 2006 negotiations superfluousthe actual terms of the LATS
virtually meaningless. | find it unlikely, espeltyaconsidering SIGA’s immediate cash
needs in late 2005 and early 2006, that the panmdd have wasted time and money
negotiating specific economic terms for the LATSheut intending to give those terms
significance in later negotiations. | find it efjyaunlikely that the parties would have

incorporated the LATS into the subsequent Bridgar_and Merger Agreements if they

125 LATS at 2; T. Tr. 156-57 (Richman).
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intended the LATS to provide only a rough and gasiodified outline of the basic
structure of the licensing agreement.

PharmAthene’s performance under the Bridge LoanMejer Agreements also
supports my finding that it understood the parttekave intended the terms of the LATS
to be important. The evidence shows that Pharmfghead no interest in serving as a
bank to SIGA—e., in loaning SIGA the $3 million it sought with tilsele expectation of
being repaid the principal and a negotiated ratmteiest. In early 2006, PharmAthene
did not have $3 million in freely available cash moake such a loan. Instead,
PharmAthene itself had to raise capital to make tban’?® The record supports a
finding that PharmAthene agreed to make the Bridgan as an investment in ST-246
which would enable the parties to explore fully thessibility of a merger while
maintaining PharmAthene’s right to pursue a licemsaccordance with the LATS. In
that regard, | credit the testimony and documentarglence PharmAthene adduced that
it would not have loaned $3 million to SIGA withoah assurance from SIGA that
PharmAthene reasonably could expect to control &3 through either a merger or a
license agreement in accordance with the termb@LATS. The evidence shows that,
as PharmAthene asserts, it made the Bridge Loasdoage SIGA’s immediate need for
cash and to facilitate PharmAthene’s preferenceafonerger, if possible. Hence, the

parties focused their energies between Februarydand 2006 on negotiating the terms

126 pPharmAthene raised the requisite capital to ekt#re Bridge Loan from its

original investors and from personal contributidnysits senior management. T.
Tr. 184 (Richman).
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of the Bridge Loan Agreement, effectuating the Beid_.oan, and negotiating the Merger
Agreement with the understanding that if no mergerurred, they would negotiate a
fallback licensing agreement in accordance withbigic economics of the LATS.

On or about September 30, 2006, SIGA terminated/ibgyer Agreement because
the merger had not closed within the prescribec tpariod. As a result, the LATS-
related clauses of the Bridge Loan and Merger Agerds became operative. For the
reasons stated in this section, | find that thdaases required the parties to negotiate in
good faith a license agreement with economic tesuistantially similar to those
contained in the LATS.

b. Were the economic terms proposed by SIGA in the lat negotiations so
different from the LATS as to constitute bad faith?

In expectation that it eventually would control 346 through either a merger or
license agreement in accordance with the LATS, iaAslnene gave SIGA a $3 million
bridge loan and provided support for developing emehmercializing ST-246 during the
period from approximately March to September 200€. least partially as a result of
PharmAthene’s loan and support, SIGA was able dgariorward with development of
the drug and, by late summer 2006, had receivedgindications that ST-246 would be
enormously successful.

At the same time, SIGA began experiencing “selleesorse” for having given
up control of what was looking more and more likealti-billion dollar drug. Indeed,
by the end of September 2006, SIGA had securedbarkent government funding to

support the remaining development of ST-246, wihidbelieved made PharmAthene’s
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continued involvement unnecessary. Therefore, wR&armAthene asked for an
extension of the merger deadline, SIGA declinedaiAst that background, PharmAthene
turned its sights to negotiating a license agree¢nmeaccordance with the terms of the
LATS as required under the Bridge Loan and Merggre&ments.

As discussedsuprg SIGA was required to negotiate a license agreémdh
PharmAthene that included economic terms substhnsiamilar to the economic terms
of the LATS. The terms proposed under the DrafCLAgreement, however, were not
similar to the LATS, nor were they intended to Heven though SIGA’s projections of
the value of the drug had increased by, at mosgetiio four times, it increased the
amount of the upfront and milestone payments thatlevbe required under the Draft
LLC Agreement in comparison to the LATS by morentitaelve and twenty-three times,
respectively’?’ The Draft LLC Agreement also more than doubled thyalty rates
provided for in the LATS and called for SIGA to eae 50% ofall residual profits. In
addition, SIGA would receive most of its paymeritstf and PharmAthene could only
claim its share from any residual value remainifigré&SIGA was paid.

| find that SIGA’s Draft LLC Agreement reflects aroplete disregard for the
economic terms of the LATS. SIGA effectively admit as much by claiming that the
positive developments that had occurred during dhemer and early fall of 2006

justified its position. SIGA’s argument, howevemnores the negotiating history of the

127" The initial projections for the market value 6f-346 in December 2005 were $1-

1.26 billion. JTX 166. In November 2006, SIGA wadl the drug between $3-5.6
billion. JTX 515.
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LATS, the parties’ intent in incorporating it intthe Bridge Loan and Merger
Agreements, and PharmAthene’s performance underBiiegge Loan Agreement.
PharmAthene made the Bridge Loan to SIGA with théeustanding that the terms of the
LATS represented a baseline of what it would regeivexchange for the loan and its
support of the development of the drug. When PAdnene extended the loan, M&F,
SIGA’s largest investor, had refused to supply SK8i#h any further funding and it was
uncertain whether SIGA could continue to develop28® without PharmAthene’s help.
Moreover, at the time of the Bridge Loan, it wa$l bighly speculative whether ST-246
would prove valuable. In agreeing to make thahJd2harmAthene made clear to SIGA
that it was doing so in anticipation of eventuatiyntrolling the drug through either a
merger or a license agreement with terms similatht®s LATS. PharmAthene then
performed its part of the Bridge Loan Agreement @ud its own money at risk. In
addition, the evidence shows that PharmAthene’difighplayed a major role in allowing
the drug to move forwarf® In these circumstances, by trying substantially t
renegotiate the economics of a license agreemehghih of facts that occurredfter
PharmAthene had performed its obligations and uodkran economic risk that SIGA

and M&F intentionally avoided, SIGA acted in badHa

128 The record shows thaty spring 2006, SIGA was quickly running out of ragn

SeeT. Tr. 1396-97 (Konatich); JTX 214 (“If we couldVesaved the $1.3 million
wasted on [former SIGA executives] we could havagyorward on our own.”)
(Konatich); JTX 205 (“At this point the terrifyinthing is if the deal falls through
and we are back to no [money], no CEO and a pisfiedonny.”) (Hruby). In
fact, SIGA was able to use approximately $600,00thfthe Bridge Loan to begin
human safety trials in May 2006. JTX 203, 210.
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With the benefit of hindsight, it appears M&F anif58’s board made a terrible
business decision in opting to offer a major stak8T-246 for a relatively small capital
infusion. The evidence is unmistakable, howeveat Drapkin and SIGA knew what
they were doing and went ahead anyway. M&F, thhoDgapkin, categorically refused
to invest more money in SIGA in late 2005 and e2€96. The emails of SIGA insiders
Konatich and Hruby clearly reflect the extent toiehh SIGA was squeezed by that
decision and its need for cash. They also dematesthat SIGA knew just how much
control of ST-246 it was offering to cede to Phatinfe to get the cash it needed to
continue its development in 2006. NeverthelessAStiook the cash.

By the end of September 2006, the tables had turtieen appeared that ST-246
would be a fantastic success and that SIGA coutdimlall the capital it might need in
the future from sources independent of PharmAtheriredictably, Hruby quickly
claimed that SIGA deserved all the credit for SB'84ood fortune and determined that
SIGA had no need for PharmAthene whatsoever.

The only brake on Hruby’s willingness to cut Phaiim&ne out would have been
if someone familiar with the earlier negotiatioasfy and objectively reminded SIGA of
what it already had agreed to with PharmAthenee likely candidate for that role was
Drapkin, but he abdicated that responsibility ardorted, instead, to a selective and
biased memory of the parties’ negotiations. Dra@pparently took no active role in the

post-September 2006 licensing negotiations othan tho offer his counterfactual
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recollection that the LATS were nothing but a “jungp off point.”?°

Beyond that,
Drapkin, and SIGA for that matter, essentially I¢fie negotiations of the license
agreement to those who either had no involvementhé previous negotiations and
agreements, most notably Fasman, or acting in their self-interest, such as Hruby,
were more than happy to disregard the economicritapce of the LATS.
In many respects, the facts of this case are sirtléhose presented {Breka™*

In Greka the acquirer of a target oil company negotiatadren sheet with the target's
preferred shareholders, RGC, in anticipation ofaitguisition of the target. Under the
provisions of a preferred stock agreement withttdrget, RGC possessed a mandatory

redemption option that, if exercised, effectivelpuld have killed any prospect for the

proposed merger. To avoid that situation, the megunegotiated a term sheet with RGC

129 Drapkin’s trial testimony may have been truthfuit it brought to mind the advice

the Rockman gave to the boy Oblio in Nilsson’s “TR@nt”: “You see what you
want to see . . . You hear what you want to hear.” Nilsson,The Point(RCA
Records 1971) (Storybook libretto) (ellipses ingoral). That is, Drapkin was so
focused on obtaining from PharmAthene the moneyASHeeded to continue
pursuing the development of a potentially lucratideug that he paid little
attention to what PharmAthene wanted in return. aAssult, Drapkin actually
may have had as superficial an understanding ofsilu@ation as he claimed or
simply may have forgotten the substance of thegsrtommunications. In any
event, | find Drapkin’s testimony to be largely gdiive and otherwise unreliable,
especially as it pertains to his belittlement o thPATS as a mere “jumping off
point.” In that regard, | note that because caitra interpretation is an objective
exercise, a party’s subjective, though truthfulderstanding is largely irrelevant.
1 Williston on Contractg 3:5 (4th ed.) (“[T]he law of contracts is conoed with
the parties’ objective intent, rather than theuldan, secret or subjective intent.”
(citing Leonard v. Univ. of Del204 F. Supp. 2d 784, 787 (D. Del. 2002))).

130 2001 WL 984689 (Del. Ch. Aug. 22, 2001).
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under which RGC would abstain from exercising édamption option. An important
aspect of the term sheet from RGC'’s point of vieaswhat it still could engage in short-
selling of the acquirer’s stock after the acquisiti Although the acquirer and RGC did
not finalize their agreement before the shareholdée, RGC allowed the merger to go
forward in reliance on its expectation that, aftez closing, the parties would work out
an agreement in accordance with the provisiondhefterm sheet. In relevant part, the
term sheet stated that the parties mutually agréednegotiate in good faith the
contemplated transaction . . *3* Yet, after the merger closed, the acquirer attechfo
renegotiate the short selling provision of the tesimeet to prohibit any short selling by
RGC. As a result, the parties failed to reach gre@ment and RGC sued, claiming
breach of the acquirer’s contractual obligatiomégotiate in good faith and promissory
estoppel.

In deciding whether the acquirer @rekahad acted in bad faith in attempting to
renegotiate a term previously negotiated and agieéd the term sheet, the court found
that, regardless of whether the term sheet itsaff an enforceable contract, neither party
“could in good faith insist on specific terms tlolitectly contradicted a specific provision

t%

found in the Term Shee Because the acquirer had insisted on a term that

131 Greka 2001 WL 984689, at *7.

132 |d. at *14. The term sheet iBrekarelated to a secured Note Exchange, the

closing of which was dependent on the parties liegcahgreement on “definitive

documentation,” completion of the contemplated raetgetween the acquirer and
the target, and cancellation of certain preferrbdres. The term sheet also
expressly “acknowledged [the parties’] mutual agreet to the above terms [of

63



contradicted a specific provision of the term shtet court held the acquirer liable for a
bad faith breach of the duty to negotiate in gagithfthat resulted in the failure to reach a
final agreement®®

Similarly to Grekg the parties here reached a negotiated agreemené ILATS
on specific economic terms that they intended waelte as the basis for a final license
agreement in the event the parties failed to calechlhe merger. Several of these terms
were the subject of active negotiation by the partiFor exampleghe LATS, as agreed
to, called for a total upfront payment by PharmAibeof $6 million, with $2 million
being paid in “cash upfront$2.5 million in cash as a “Deferred License Fgejyable
12 months from [the] date of the agreement,” and $tillion “post financing >$15

[million].” *3*

In the negotiations that led up to the LATS, howeueharmAthene
initially proposed that the upfront payments beidured as $2 million “cash upfront,”
$2 million in PharmAthene stock, and $1 million $dinancing >$15 [million],” for a

total of $5 million’®> Internally, SIGA’s Konatich advised Hruby that had a problem

with the $2 million up front, becausfhe] would like to have at least $3 [million] irash

the Term Sheet] and their intention to negotiatgaod faith the contemplated
transaction in an expedited mannetd. at *7 (emphasis omitted). Based on the
circumstances surrounding the inclusion of the LANnSthe Bridge Loan and
Merger Agreements, | do not perceive any mateifér@nce between the quoted
language in the term sheet@rekaand the term sheet at issue here.

133 |d. at *14.
134 LATS at 1.
135 JTX 425.
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which would permit the completion of the build @utd get us through 2006 without too
much trouble . . . ¥° Furthermore, Drapkin encouraged Konatich to “platd on cash
and guarantees® When PharmAthene continued to propose the us&ok for part of
the upfront payment, SIGA also expressed a strarfgrence for cash. Ultimately, in
the final version of the LATS, PharmAthene agreedntcrease the total amount of the
upfront licensing fee from $5 to $6 million andpmvide the entire amount in casf.
While the economic terms proposed in the Draft LAGQreement may not have
“directly contradict[ed]” the LATS in the same wé#yat the prohibition on short selling
did in Greka they differed dramatically from the LATS in favof SIGA. Furthermore, |
have concluded that SIGA agreed to give the econderms of the LATS substantial
weight in the later licensing negotiations. Byatsn admission, however, SIGA did not
believe those terms to be controlling or even dessgrof considerable weight, relegating
them instead to being a mere “jumping off poinii’ fact, SIGA virtually disregarded the
economic terms of the LATS other than using thera akeletal framework for thgpes

of payments that would be made without giving angamngful weight to the dollar

136 JTX 171.
187 JTX 175.
138 JTX 9.
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amounts or percentages it had negotiated edffieFhe Draft LLC Agreement, therefore,

bore no resemblance to the economic terms of thES.And, not surprisingly, resulted in

the parties failing to reach agreement on a licaggeement. Therefore, | find that SIGA

breached its duty to negotiate a license agreemegwod faith in accordance with the

terms of the LATS®

139

140

In its pre-trial brief, SIGA relied heavily ofransamerican S.S. Corp. v. Murphy
1989 WL 12181 (Del. Ch. Feb. 14, 1989), in arguimgt SIGA was not bound by
the terms of the LATS because the parties did mend the LATS to be binding.
Transamericarstands for the principle that a party cannot benldoto a contract
where it has expressly conditioned its consenthensatisfaction of a condition
precedent which was not fulfilledd. at *1. Because SIGA did not condition its
obligation to negotiate in good faith on such aditbon precedent, the holding in
Transamericanis inapposite. In this case, it is true that th&TS does not
constitute a binding license agreement. The refewaquiry, however, is not
whether the LATS created a binding contract, bugtiver the terms negotiated in
the LATS were entitled to deference in later negjains, a point which
Transamericardoes not address.

Furthermore, | note that the overstitucture as much as the specific terms, of the
Draft LLC Agreement contributes to my finding th& GA breached its
obligations under the Bridge Loan and Merger Agreets to negotiate a license
agreement for ST-246 in good faith. Under Secbdl(a), SIGA’s only capital
contribution to the LLC would be “a worldwide, euslve license” for ST-246.
Thus, regardless of any agreement on the Draft Rigieement, the parties still
would need to agree on an independent license mgrgebetween SIGA and the
newly formed LLC. Though, in the abstract, a lieemgreement could have taken
the form of an LLCseeJTX 489, Edwards Report, 68, PharmAthene apfgren
never anticipated such an arrangement. T. Tr.JZBL@Richman). Moreover, in SO
far as the title of the LATS calls for a “partnagh PharmAthene’s expert
Edwards testified credibly that the word “partngpslis used rather loosely” in
the biopharmaceutical industry. T. Tr. 982-83.fdat, of twenty-three SEC-filed
biopharmaceutical agreements referred to as “pattips” found by Edwards,
only two formed legal partnerships; the remaindenstituted licenses, asset
purchases, or other similar transactions. T. B2-83. Accordingly, SIGA’s
proposed LLC structure and its one-sided terms @uppy finding that SIGA did
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C. Is SIGA Entitled to Relief Under the Doctrine of Promissory Estoppel?

Alternatively, PharmAthene claims it is entitled telief under a theory of
promissory estoppel. Under Delaware law, a pltiasserting a claim for promissory
estoppel must show by clear and convincing evidehat (1) a promise was made; (2)
the promisor reasonably expected to induce actidarbearance by the promisee; (3) the
promisee reasonably relied on the promise and &mbion to its detriment; and (4) the
promise binds the parties because injustice caavb@led only by its enforcemefst:
Promissory estoppel requires a real promise, rgit quere expressions of expectation,
opinion, or assumptio? The promise also must be reasonably definite an@ia**

As discusseduprg SIGA promised PharmAthene that, at the very |aasould
expect to receive control over ST-246 through ange agreement with economic terms
similar to the LATS. SIGA negotiated the LATS witharmAthene in expectation of
receiving funding for the development of ST-246d aAharmAthene provided both
financial and operational assistance to SIGA iniangle on the LATS and its

incorporation into the Bridge Loan and Merger Agneats. SIGA counters by arguing

that promissory estoppel cannot apply becauselti@a ‘was repaid and [PharmAthene]

not satisfy its obligation under the Bridge Loandalerger Agreements to
negotiate in good faith.

41 Territory of U.S. V.I. v. Goldman, Sachs & €837 A.2d 760, 804 (Del. Ch.
2007) (citingChrysler Corp. (Del.) v. Chaplake Hldgs322 A.2d 1024, 1032
(Del. 2003)) aff'd, 956 A.2d 32 (Del. 2008) (TABLE).

142 Metro. Convoy Corp. v. Chrysler Cor208 A.2d 519, 521 (Del. 1965).
143 Cont'l Ins. Co. v. Rutledge & Co750 A.2d 1219, 1233 (Del. Ch. 2000).
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never provided it with any meaningful managemerpeetise, technical know-how or
capital.™* | disagree, because PharmAthene made the Bridge and assumed the
risks thereunder and provided the operational sippodid in reliance on SIGA’s
promise to afford it a good faith opportunity totai control of ST-246, and not solely
in exchange for interest on a secured loan. Theggefustice would not be done by
treating PharmAthene as a bank to SIGA, somettirgpécifically sought to avoitf®
Accordingly, | find that PharmAthene has shown #wastence of the elements of
promissory estoppel.

D. Was SIGA Unjustly Enriched by the Assistance Providd by PharmAthene to
Develop ST-2467

PharmAthene’s final claim that SIGA has been uhyushriched is based largely
on the same facts underlying its promissory estopfsem. That is, in addition to
providing the Bridge Loan, PharmAthene alleges thabntributed regulatory, quality
assurance, quality control, clinical, manufacturimgpvernment affairs, and business
development assistance that helped SIGA developmandcontrol a product potentially
worth billions of dollars. PharmAthene contendst tih provided this assistance based on
its understanding that it ultimately would contrble product, that SIGA knew of

PharmAthene’s expectation, and that SIGA did ngthiio prevent or dissuade

144 Def.’s Post-T. Ans. Br. 56. PharmAthene dispulkesallegation that the expertise
and services it provided were meaningless. | firat the expertise and services
were valuable, but probably not to the full exteharmAthene claims.

195 See Chaplake Hldgs., LiB22 A.2d at 1034 (“The prevention of injusticethie
‘fundamental idea’ underlying the doctrine of presury estoppel.”).
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PharmAthene from providing such assistance. SI®A contrast, contends that any
assistance it received from PharmAthene vaes minimis and officious, thereby
precluding a finding of unjust enrichment.
Unjust enrichment is the “unjust retention of a dJ@rto the loss of another, or the
retention of money . . . of another against thed&umental principles of justice or equity
. ."%% To succeed on a claim for unjust enrichment, dgypmust show: (1) an
enrichment; (2) an impoverishment; (3) a relatiogtween the enrichment and the
impoverishment; (4) the absence of a justificatiand (5) the absence of a remedy at

law 147

“A person who officiously confers a benefit upanother is not entitled to
restitution,™*® however, absent having first afforded the recip@mopportunity to reject

the benefit®® Moreover, unjust enrichment involves a threshioiquiry: “whether a

146 MetCap Sec. LLC v. Pearl Senior Care, Ji2009 WL 513756, at *5 (Del. Ch.
Feb. 27, 2009) (quotin§chock v. Nash732 A.2d 217, 232 (Del. 1999)@ff'd,
977 A.2d 899 (Del. 2009) (TABLE)) [hereinaftstetCap II.

147 Jackson Nat'l Life Ins. Co. v. Kenned1 A.2d 377, 393 (Del. Ch. 1999).

198 Restatement (First) of Restitution § 112 cmt183(); see also id§ 112 (“A
person who without mistake, coercion, or requestureconditionally conferred a
benefit upon another is not entitled to restitution. .”); MetCap 1, 2009 WL
513756, at *10 (“Delaware has expressly adoptetiZ[af the Restatement (First)
of Restitution].”).

199 See MetCap J12009 WL 513756, at *11 n.59 (Section 112 reflebes principle
that, without affording the recipient an opportyriid reject the benefit, the person
who conferred it has no equitable clainti); Restatement (First) of Restitution §
112 cmt. c (distinguishing as outside the scope8 df12 a purported agent’'s
entitlement to compensation for services officigugndered and accepted by the
purported principal under the agency law doctriheatfication).
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contract already governs the relevant relationbkiween the parties® If so, “then the
contract remains ‘the measure of [the] plaintiffght.” >

To the extent PharmAthene’s claim for unjust ermeht relies on its provision of
capital in the form of the Bridge Loan, the Bridgean Agreement alone provides the
measure of PharmAthene’s rights. Once the mergdrldeen terminated, the Bridge
Loan Agreement required SIGA to “negotiate in gokath with the intention of
executing a definitive License Agreement in accoogawith the terms set forth in the
[LATS].”**? As discussedupra SIGA breached that duty and thereby breached that
contract. Therefore, PharmAthene must look toBhdge Loan Agreement to enforce
its rights in that regard, and it cannot pursuenalependent claim for unjust enrichment
based on SIGA'’s use of the capital it provided wribat Agreement>®

PharmAthene, however, has not predicated its cfamunjust enrichment solely

on the monetary capital it provided. It also relan its provision of operational support

130 BAE Sys. Info. & Elec. Sys. Integration, Inc. vcklzeed Martin Corp.2009 WL
264088, at *7 (Del. Ch. Feb. 3, 2009).

151 MetCap Sec. LLC v. Pearl Senior Care, |2007 WL 1498989, at *5 (Del. Ch.
May 16, 2007) (quotingVood v. Coastal States Gas Corg01 A.2d 932, 942
(Del. 1979)) [hereinafteMetCap .

152 BLA§2.3.

133 See, e.g., Bakerman v. Sidney Frank Importing 2006 WL 3927242, at *18
(Del. Ch. Oct. 16, 2006) (“When the complaint allegan express, enforceable
contract that controls the parties’ relationshimwhver, a claim for unjust
enrichment will be dismissed.”Albert v. Alex Brown Mgmt. Servs., In€005
WL 2130607, at *11 (Del. Ch. Aug. 26, 2005) (dissng an unjust enrichment
claim “when the existence of a contractual relalop [was] not controverted”).
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to SIGA. Because PharmAthene has demonstratedStiiad was enriched, to some
degree, by that support, the first element of ungrrichment is satisfied. Second,
PharmAthene was impoverished by its extension efdperational support it provided.
Although PharmAthene has not presented evidendenwonstrate a dollar value of that
assistance, | am convinced that its employees @guerconsiderable time that they
would have spent on other PharmAthene matters waret for their expectation that
PharmAthene would control ST-246. Third, SIGA’sienment—t.e,, its receipt of free
development assistance—directly resulted from PA#inene’s provision of it.

The fourth element of unjust enrichment is the abeeof justification. This
element “usually entails some type of wrongdoing mistake at the time of the

transfer,*®*

such that a defendant “could not retain any bénefulting from the
disputed transaction ‘justifiably’ or in accordanegth ‘the fundamental principles of
justice or equity and good consciencE>”

Here, SIGA contends that any enrichment was noasirgnd that the services
rendered by PharmAthene were officious becausé&i@yer “reminded [Baumel] on

several occasions that the entities needed to ipletely separate legal entitié® until

the merger closed and (ii) Hruby asked several rRA#ltene representatives, including

15 Territory of U.S. V.I. v. Goldman, Sachs &.C837 A.2d 760, 796 n.161 (Del. Ch.
2007),aff'd, 956 A.2d 32 (Del. 2008) (TABLE).

155 Jackson Nat'l Life Ins. Co. v. Kenned1 A.2d 377, 394 (Del. Ch. 1999).
156 T, Tr. 1532 (Grayer).
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Wright, for greater autonomy with respect to SIGAlmical development of ST-248’

| reject this argument. First, Grayer’s testimdhgt he reminded Baumel to respect the
legal independence of SIGA until after the merdesed was given at trial in response to
direct examination concerning preparation of SIGAiexy statement, not concerning
PharmAthene’s involvement in ST-248. Second, although Wright recalled the
conversation with Hruby and even characterizedsima “argument*®® Hruby’s own
account of it was: “I became uncomfortable with éineountof control that PharmAthene
executives were trying to exert over ST-246 . nd,aultimately, that was relayed to Mr.
Wright.”*®° A request that PharmAthene be less involvediiriazll development of ST-
246 is not an outright rejection of the assistaRtmrmAthene provided. Indeed, it
implies acceptance of at least some part of itstliyaPharmAthene provided ongoing
assistance to SIGA for over six months, from Maweptember 2006. Throughout that
period, SIGA knew that PharmAthene was providing aissistance only because it
reasonably anticipated that it soon would contrdl-286, and SIGA had every

opportunity to refuse to accept the assistancedetthese circumstances, where SIGA

157 T.Tr. 1588-89 (Hruby).
158 T.Tr. 1530-32.
19 1. Tr. 100.

180T, Tr. 1588-89 (emphasis added). SIGA attemptscharacterize Wright's
recollection of the argument as a “demand” by Hrtht PharmAthene, quoting
the transcript, “back away from SIGA’s developmpriigram until a merger was
closed.” Def.’s Post-T. Ans. Br. 15. | considbat allegation to be overstated,
however, and accord it no weight.
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knowingly accepted the benefits of an ongoing, @eas services relationship for an
extended period of time without rejecting thosevieess, | find that PharmAthene did not
confer a benefit officiously. Accordingly, SIGAdi&s justification for retaining the
benefits PharmAthene conferred.

Fifth and finally, PharmAthene must not have angadd¢e remedy at law. “This
element turns on the adequacy of the legal remedy practical matter'®* Although
PharmAthene theoretically could pursue a remedyawat for reimbursement of the
portion of its employees’ salaries attributabletteir time spent working on ST-24%
such a remedy would not adequately redress the Abeged here. Rather, fundamental
principles of justice or equity arguably might r@qguan accounting to disgorge the
increase in value of ST-246 attributable to PhafneAe’s assistanc&® Conceptually,
therefore, the fifth element of unjust enrichmenighmh be satisfied. In this case,
however, PharmAthene did not introduce evidencguoh harm other than in connection
with the overall relief it seeks based on its ckifar SIGA’s breach of its contractual
obligation to negotiate in good faith and promigsestoppel. A further finding of unjust

enrichment would not lead to different or additibmalief. Thus, | conclude that

161 Reserves Dev. LLC v. Severn Savs. Bank, B887 WL 4054231, at *12 (Del.
Ch. Nov. 9, 2007)aff'd, 961 A.2d 521 (Del. 2008).

162 See Restatement (Third) of Restitution & Unjust Ennoént § 49(3) (2011)
(“Enrichment from the receipt of nonreturnable desemay be measured by . . .
the cost to the claimant of conferring the benefit.”).

183 See id§ 51(4) (“[T]he unjust enrichment of a consciousmgdoer . . . is the net

profit attributable to the underlying wrong.”).
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PharmAthene’s unjust enrichment claim effectivelysubsumed in its breach of contract
and promissory estoppel clairfs.
For these reasons, | need not discuss the unjusherent claim further.

E. Remedies

As discussed above, | have found SIGA liable (¥)doeach of its obligations
under Section 2.3 of the Bridge Loan Agreement &edtion 12.3 of the Merger
Agreement to “negotiate in good faith with the mtten of executing a definitive License
Agreement in accordance with the terms set forthihm [LATS]” and (2) under the
doctrine of promissory estoppel. | now addresa@msropriate remedy for those wrongs.

1. Remedy for breach of contract and promissory estopg

As a threshold matter, the remedies for breachoafract and under the doctrine
of promissory estoppel can, and often do, overlag.applied in Delaware, promissory
estoppel serves fundamentally to prevent injusiio@, in so doing, may entitle a party to
recovery of its expectation interé&t. Therefore, | address the appropriate remedy for
both the breach of contract and promissory estopfains together in the following

subparts.

164 Seesupranote 153 and accompanying text.

185 Chrysler Corp. v. Quimhyl44 A.2d 123, 133-34 (Del 3ff'd on reh’'g 144 A.2d
885 (Del. 1958)see also Greka2001 WL 984689, at *15-16 (determining that
expectation damages properly remedied both the cbreaf contract and
promissory estoppel claims).

74



a. Parties’ contentions

PharmAthene first requests an order of specifitopgrance compelling SIGA to
perform its contractual obligations. In the altgive, PharmAthene asks for an award of
expectation damages based on the expert reportteatichony of Jeffrey Baliban, who
considered various, alternative sets of assumptimmietermine a specific dollar amount
of damages. Lastly, PharmAthene asks me to canaislarding “an equitable payment
stream on sales [of ST-246] that would éeonomically equivalento the lump sum
damages amounts determined by Balibf."That is, because no sales of ST-246 have
taken place yet, a lump sum damages award migpteégature or too speculative at this
time or even place PharmAthene in a better positiam if the parties had agreed to a
license. Elsewhere, PharmAthene described tham fir relief as an on-going profit
participation in future sales, if any, of ST-246.

Most of PharmAthene’s arguments, however, anduailty all of its expert
evidence regarding remedies are predicated onhearyt that the LATS constituted an

enforceable license agreement and that SIGA’'s hreddhe LATS warrants specific

186 PI’s Post-T. Op. Br. 65.

187 pPharmAthene’s description of its so-called “egpbié payment stream” is not

entirely consistent. By requesting a payment stréaconomically equivalent to
the lump sum damages amount determined by Balid@narmAthene seems to
request, in effect, an annuity with a net presethier equal to Baliban’s estimate
of its expectation damages. Nevertheless, Pharem&tlargues that its requested
relief would mirror SIGA’s return on sales of ST&4nd, thus, “mitigate any
uncertainties around the future sales of ST-246.”.1d. at 66. Based on this
latter argument, | understand PharmAthene’s usbeophrase “equitable payment
stream” to mean an on-going profit participatioriuture sales, if any, of ST-246.
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performance, expectation damages, or an equitalym@nt stream. As discussadbrag
| have found that the LATS does not constitute @ioreeable license agreement. Rather,
liability arises from SIGA’s breach of its expredsligations under the Bridge Loan and
Merger Agreements to negotiate in good faith. Ambile breach of a duty to negotiate
in good faith warrants a remedy, that remedy need implement (via specific
performance) or compensate for (via monetary das)aipe aborted licens€® In this
context, PharmAthene’s request for specific pertoroe must be construed as a request
for an order compelling SIGA to negotiate in goadth a license agreement for ST-246
and not for an order specifically enforcing the L&AT Similarly, | construe
PharmAthene’s alternative request for monetary dg®as a request for the damages
PharmAthene suffered as a result of SIGA’s failirenegotiate a license agreement in
good faith and not for the damages it suffered beeat did not obtain a license strictly
conforming to the LATS. Because PharmAthene’sfbrend expert evidence focus
mostly on the damages that would have been dudigEase in strict conformance with
the LATS had been formed, however, they provide ¢intited guidance in determining
the precise bounds of an appropriate remedy.

For its part, SIGA contends that none of PharmA#i'® requested remedies are
appropriate. As to specific performance, SIGA agjthat a “court-ordered collaboration

between SIGA and PharmAthene risks the creatioa dysfunctional and unproductive

188 J.W. Childs Equity P’rs, L.P. v. Paragon Steakho®®ests., In¢.1998 WL
812405, at *3 (Del. Ch. Nov. 6, 1998)
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development team for ST-246" given the partiesrent relationship and that judicial
oversight of an order to negotiate in good faittulgidbe impracticat®® With respect to
expectation damages, SIGA argues that lost prafiéstoo speculative to award. In
addition, SIGA citesGoodstein Construction Corp. v. City of New YbBfka case
applying New York law, for the proposition that iegice damages, not expectation
damages, are the only remedy available to Pharnm&tHer its breach-of-good-faith
claim!* Lastly, SIGA objects to PharmAthene’s requestdaunning payment stream
on the following grounds: (i) a payment streamadifferent than a “reasonable royalty”

under the patent laws, which remedy | rejected reetdal;*"?

(i) the structure of a
payment stream+e., funds running from SIGA, as effective licenseePharmAthene,
as effective licensor—reverses the deal structorgenplated by the LATS; (iii) the
dollar amounts requested rely on flawed assumptionBaliban’s expert reports; (iv)

PharmAthene cites no authority recognizing the laldity of such a remedy where, as

SIGA contends is the case here, expectation damagespeculative; and (v) such a

189 Def’s Post-T. Ans. Br. 49 & n.36. Like Pharmatie, SIGA briefed its
arguments as if the failure to implement the LATIf, rather than the failure to
negotiate in good faith, were the relevant wrorkpr this reason, SIGA’s other
arguments against specific performance are gegdradlevant to the issue now
before me.

170 80 N.Y.2d 366 (N.Y. 1992).

71 The Bridge Loan Agreement is governed by New Yk, while the Merger
Agreement is subject to Delaware LakeeBLA § 7.11; Merger Agreement §

13.5.
172 Def.’s Post-T. Ans. Br. 69 (citin§IGA II, 2010 WL 4813553, at *13).
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remedy fails to account for the remaining risk ilweal in further developing and
marketing ST-246 that PharmAthene would have hadageume under a license
agreement.

b. Relevant legal principles
1. Specific performance

Specific performance is an equitable remedy “frncbmmitted to the sound

discretion of the Court”

and, therefore, dependent on the circumstancesdi case.
At a minimum, “[a] party seeking specific perfornecgn must show by clear and
convincing evidence that: (1) a valid contract &x¢i¢2) the party is ready, willing, and
able to perform; and (3) the balance of the eaquitips in favor of the party seeking
performance

Under Delaware law, specific performance is likalypermissible remedy for
breach of an agreement to negotiate in good faith,it is equally likely to engender

significant practical problem> As Chancellor Allen put it ivVS & A Communications

Partners, L.P. v. Palmer Broadcasting Ltd. Partieps '° “courts of equity could not be

173 Szambelak v. Tsipoura®007 WL 4179315, at *4 (Del. Ch. Nov. 19, 200aHiKg
Safe Harbor Fishing Club v. Safe Harbor Realty,A®7 A.2d 635, 638 (Del. Ch.
1953)).

174 Corkscrew Min. Ventures, Ltd. v. Preferred Realakstinvs., Ing 2011 WL
704470, at *6 (Del. Ch. Feb. 28, 2011) (citi®gborn v. Kemp991 A.2d 1153,
1158 (Del. 2010)).

175 Great-West Investors, LP v. Thomas H. Lee P’rs,,12P11 WL 284992, at *9
(Del. Ch. Jan. 14, 2011).

176 1992 WL 167333, at *4 (Del. Ch. July 14, 1992).
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expected to enter such orders except where angtwvol of the orderife., any bad faith
negotiation) would be easily detected.” Vice Claloc Noble’s recent decision in
Great-West Investot§ provides an illustrative example of this concerfihere, the
Court noted that a failure to negotiate in goodhfaiue to an informational imbalance
could be remedied by an order requiring the infatrparty to provide the other with the
missing information, but that “it might be diffidub win an order enforcing other aspects
of the duty to negotiate in good faith* These doubts as to the appropriateness of
specific relief for a breach of a duty to negoti@tgood faith derive from the black-letter
principle that courts should not order specific fpenance where the qualitative
character of the performance would force the cantd@ an onerous enforcement or
supervisory rolé’®

2. Expectation damages

The “standard remedy” in Delaware, as elsewhdog,breach of contract is based
upon the reasonable expectations of the paeteeante This principle of expectation

damages is measured by the amount of money thatvpot the promisee in the same

177 2011 WL 284992, at *10.
178 g,

179 SeeRestatement (Second) of Contracts § 366 & cmt981) (“Granting specific
performance may impose on the court heavy burdensndorcement or
supervision. Difficult questions may be raisedathe quality of the performance
rendered under the decree . . .. Specific rali#fnot be granted if these burdens
are disproportionate to the advantages to be gdireed enforcement and the
harm to be suffered from its denial.”).
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position as if the promisor had performed the amitt'®® As | stated inSIGA I, “a
plaintiff can only recover those damages which lsarproven with reasonable certainty.
Moreover, no recovery can be had for loss of psofithich are determined to be
uncertain, contingent, conjectural or speculatife.” Nevertheless, damages are not
“speculative” merely because they are difficultciiculate. Rather than mathematical
precision, “the law requires only that there bautiigent evidentiary basis for making a
fair and reasonable estimate of damages %2 .”

This case presents a particularly vexing questi®rtoathe difference between
damages that are speculative and those that masdymathematical precision. On the
one hand, even a consummated license agreemengdsettharmAthene and SIGA in
accordance with the LATS still would subject Phatinfne to the possibility that it
might not profit at all for a host of reasons. Example, ST-246 might never receive
FDA approval, there are no guaranteed purchaseSTe246, and research delays or
problems in animal trials might prevent ST-246 froieaching a viable market in a timely
fashion. Because under even a fully-consummatehdie agreement there would be a

plausible chance that PharmAthene would make nditpm®harmAthene’s claimed

expectation damages could be considered, in allsense, to be merely speculative.

180 Duncan v. Theratx, Inc 775 A.2d 1019, 1022 (Del. 2001) (citing Restaam
(Second) of Contracts § 347 cmt. a).

181 2010 WL 4813553, at *11 (internal quotation maaksl citations omitted).

82 Vianix Del. LLC v. Nuance Commc'ns, In2010 WL 3221898, at *6 (Del. Ch.
Aug. 13, 2010) (citingHenne v. Balick146 A.2d 394, 396 (Del. 1958)).
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For these reasons, SIGA contends that this Coorilglrule similarly to the New
York Court of Appeals irGoodsteint®® There, the City of New York and a real estate
developer entered into several letters of intemttfhi@ purchase of land from the City.
Although the letters of intent established the sglece, they conditioned the sale on a
more formal Land Disposition Agreement (“LDA”), wdhi would subject the
development to various conditions and covenantsoreblVer, the City agreed in the
letters of intent to negotiate the LDA exclusiveiyth the developer. Critically, any
mutually agreeable LDA negotiated by the City ahd teveloper would not become
effective until it received independent approval wgrious administrative agencies.
When the City failed to negotiate with the developad thereby breached its implied
duty of good faith and fair dealing under the lettef intent, the developer sought to
recover expectation damages in the form of itspostits on the developmefit’

The Court of Appeals ruled that “both the law aadi¢ preclude[d]” recovery of
the developer’s expectation damad®&s.Emphasizing that the obligation breached was
merely to negotiatean LDA and that even a final LDA could be denied tne
independent agencies, the court concluded thawandeof expectation damages “would,

in effect, be transforming an agreement to negotfat a contract into the contract

183 80 N.Y.2d 366 (1992).
184 |d. at 368-70.
185 |d. at 373.
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"186 Because the court could not determine “what agese would have been

itself.
reached, there [wa]s no way to measure the lostatapon.”®” Therefore, the court
limited the relief available to the developer ®n¢liance interests.

Fairly read, howeverGoodsteindoes not preclude expectation damages whenever
a contract contains some business risk, nor doegdessarily establish a rule more
stringent than Delaware’s “sufficient evidentiargsis” requirement. Indeed, according
to Professor Farnsworth, the general rule agaatsivery of uncertain damages has been
relaxed to permit recovery of the lost businessoofpmity of an aleatory contraate., a
contract dependent on an uncertain contingenclgrepas the value of the “lost chance”
is fairly measurablé®® Although Delaware courts understandably havesefuo take

such a principle to its extrem®& they have awarded expectation damages fairly

approximating the value of a lost business oppdagtunSome of these principles were

186 Id

187 |d. at 374 (quoting 1 FarnswortBpntracts§ 3.26a).

188 3 FarnsworthContracts § 12.15, at 276-78 (2004%ee also United States v.
Locke 283 F.2d 521, 524-25 (Ct. Cl. 1960) (“We are heoacerned with the
value of a chance for obtaining business and profit. . [and] where it is fairly

measurable by calculable odds and by evidence ngpaspecifically on the
probabilities[,] the court should be allowed touathat lost opportunity.”).

189 See Callahan v. Rafai?001 WL 283012, at *8 (Del. Super. Mar. 16, 2001)
(holding expected winnings of an injured race hdms®e speculative to award as
expectation damages).
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involved in the court’'s award of damages Greka for breach of a party’s duty to
negotiate a transaction in good faith in the contéxa nonbinding terms she®&t.

Upon Greka’s failure to negotiate in good faith kbveg-form agreement, the court
awarded expectation damages based primarily oed¢baomic terms already agreed to
and contained in the term sheet. That is, thet@warded expectation damages to RGC,
the prospective note holder, of 120% of the prefiéshares’ stated value plus all accrued
and unpaid interest, dividends, and registratiopnm@Ents as provided for in the term
sheet®* In determining the amount of damages, the caressed that it was guided “not
by speculation, but by how the parties themselgeseaal to value Greka’'s obligations to
RGC as embodied in the Term Sheét.”Based on the specificity of the term sheet and
Greka’'s breach of its obligation to negotiate irogdaith, the court awarded RGC'’s
expectation damages “in the amount equal to what Rould have received if the Note
Exchange had been consummat&d.”

Viewed in their respective factual contexts, thécomes inGoodsteinandGreka
are not as disparate as they initially might seeBoth cases involved expectancy

interests arising from breaches of agreementsdotiae ultimate transactions, of which

199 Greka 2001 WL 984689, at *5, 7.

191 |d. at *16. RGC did not seek a damages award basedexample, on the
possibility that it might have exercised its corsien right for Greka shares or
invested the note proceeds in another profitablerpnse. Id. at *16 n.88.

192 1d. at *16.

193 Id
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the precise terms were unknown. The damages ad/amdgoodsteinexcluded the lost
profits on that contemplated, but not preciselyirded, transaction, and those awarded in
Greka were based primarily on what the parties had agrgezh before the breach.
Moreover, inGreka the court found that most of the principal, ogerms “were or
would have been resolved” during good faith negioies for the long-form
agreement® In Goodstein by contrast, negotiations for a binding LDA wsrject to
significantly greater uncertainty because “the negiiapproval [for any LDA to become
binding] contemplated a discretionary legislativi@n that was political in nature and
not subject to judicial review** Thus, a critical distinction between these tweesa
was whether the contingencies remaining after drégs had agreed to agree were such
that the value of the lost opportunity was fairleasurable. IrGoodstein the court
appears to have concluded that there was no realsdmasis upon which to conclude that
the LDA would have received the required discreaignapproval by an independent
agency. InGreka the court found that, had the defendant negatiategood faith, the
parties likely would have reached an agreement, taatithe value of that agreement
could be responsibly estimated.

Applying these precedents to the facts before noentlude that | cannot award

PharmAthene the present value of its estimatedolasits on a license agreement that (1)

19 |d. at *11. Greka considered five points “absolutelyical” to a final agreement.

“[S]ubstantial progress” was made on three of thinge, and a fourth “did not
seem likely to terminate the negotiationd. at *8.

195 Goodstein80 N.Y.2d at 372-73 (internal citations omitted).
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would have contained the risk of receiving no psofind (2) was never consummated,
because such an award would be speculative. Nwbess, it is possible that, in an
appropriate case, permissible expectation damagesbreach of an agreement to
negotiate in good faith may include the net presahie of whatever the parties had, or
in good faith demonstrably would have, agreed tcharge at the time that the breach
occurred.

3. Equitable payment stream

Admittedly, there is little precedent to aid tiisurt in fashioning an appropriate
remedy for the breach SIGA committed. Venture Associates Corp. v. Zenith Data
Systems Corg® then Chief Judge Richard Posner of the U.S. Colu&ppeals for the
Seventh Circuit grappled with the damages implweti of a breach of an express
obligation to negotiate in good faith. Specifigathe court wrote:

Damages for breach of an agreement to negotiate beay
although they are unlikely to be, the same as #magyes for
breach of the final contract that the parties wddgle signed
had it not been for the defendant’s bad faith. gifite apart
from any bad faith, the negotiations would havekbrodown,
the party led on by the other party’s bad faithpgrsist in
futile negotiations can recover only his relian@madges—
the expenses he incurred by being misled, in valadf the
parties’ agreement to negotiate in good faith, icwatinuing
to negotiate futilely. But if the plaintiff can @ve that had it
not been for the defendant’s bad faith the paxtieald have
made a final contract, then the loss of the bengfithe
contract is a consequence of the defendant’s bi#u &nd,
provided that it is a foreseeable consequencejefendant is
liable for that loss—Iliable, that is, for the plaifis

1% 96 F.3d 275 (7th Cir. 1996).
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consequential damages. The difficulty, which masgllivioe
insuperable, is that since by hypothesis the maiied not
agreed onany of the terms of their contract, it may be
iImpossible to determine what those terms would Haeen
and hence what profit the victim of bad faith woblalve had.
But this goes to the practicality of the remedyt rioe
principle of it. Bad faith is deliberate misconduethereas
many breaches of “final” contracts are involuntamahility
for breach of contract being, in general, striabiiity. It
would be a paradox to place a lower ceiling on dgeadaor
bad faith than on damages for a perfectly innodeetich,
though a paradox that the practicalities of proafymequire
the courts in many or even all cases to actépt.

These concepts must be considered in the contekieomaxim of equity that “[e]quity
will not suffer a wrong without a remedy>®
To that end, the Court of Chancery will award “suehef as justice and good

conscience may requiré® and “has broad discretion to form an appropriateady for a
particular wrong.*®® One such equitable remedy this Court has utilinedppropriate
circumstances is a constructive trust, which

compel[s] a person who wrongfully has obtained sseated

title to property, by virtue of fraud or unfair and

unconscionable conduct, to hold such propertyusttfor the
person by whom in equity it should be owned andysg

197 |d. at 278-79 (internal citations omitted).

19 Seel Donald J. Wolfe, Jr. & Michael A. PittengeBorporate and Commercial

Practice in the Delaware Court of Chancevyi (2010) [hereinafter “Wolfe &
Pittenger”].

19 Lichens Co. v. Standard Commercial Tobacco, @0. A.2d 447, 452 (Del. Ch.
1944).

200 Whittington v. Dragon Gp. LLC2011 WL 1457455, at *15 (Del. Ch. Apr. 15,
2011).
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and to convey it to that rightful owner. . . . Asremedial
measure, the constructive trust resembles the @fant of
a guasi-contractual obligation in that both remedieek to
prevent unjust enrichment in the absence of an esspr
agreement®

The design of a constructive trust is not “to efifete the presumed intent of the parties,
but to redress a wrong,” and, in this way, “[i]tas equitable remedy of great flexibility
and generality . . . %% Although Delaware law requires that the corpua ebnstructive
trust be specific property, identifiable proceedsspecific property can satisfy that
requirement®

Another equitable remedy, similar in purpose anérafion to a constructive trust,
Is an equitable lien. Such a lien may be appropfi® recognize a plaintiff's equitable
ownership in only part of [a] specific properff* If one were to consider applying
either or both concepts of a constructive trust anaquitable lien in the circumstances
of this case, the specific property might be théepaand other intellectual property
rights in ST-246, and the proceeds from that prypmight in some way be subject to an

equitable lien.

201 Wolfe & Pittenger§ 12.07[b], at 12-88 to 12-88ee also Adams v. Jankouskas
452 A.2d 148, 152 (Del. 1982) (holding that a comdive trust may be imposed
to remedy a defendant's enrichment by fraudulemfait, or unconscionable
conduct to the plaintiff where the defendant ale@® some duty to the plaintiff).

202 Hogg v. Walker622 A.2d 648, 652 (Del. 1993).

203 Id

204 Wolfe & Pittenger § 12.07[d], at 12-103.
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C. Analysis of the relief sought
1. Specific performance

PharmAthene’s primary claim for relief seeks specerformance. As to the
elements for specific performance, there is nowdesghat at least two valid contracts
requiring negotiation based on the LATS exist. AK5obligation to negotiate in good
faith a license agreement for ST-246 in accordavitethe terms in the LATS was made
both explicit and plain in Section 2.3 of the Brdgoan Agreement and Section 12.3 of
the Merger Agreement. Both of these agreemente wrecuted by PharmAthene and
SIGA and otherwise constitute valid contracts. ddally, PharmAthene has shown
that it is “ready, willing, and able to perform’siobligation to negotiate under those
contracts>® Indeed, this is not a situation where two parsigsply failed to come to
terms on a prospective transaction. Rather,aheswhere SIGA, in bad faith, torpedoed
the negotiations that it had agreed to conduathalBy, but for PharmAthene’s reasonable
belief that, in its worst case scenario, it coubtthtcol ST-246 by negotiating a license for
it in accordance with the terms of the LATS, it wbnot have provided SIGA with the
financing SIGA needed in early 2006. Under thes#sf the balance of equities favors

PharmAthene.

205 See Osborn v. Kemp91 A.2d 1153, 1158 (Del. 2010). After termipatiof the
Merger Agreement, PharmAthene prepared and traresimnid SIGA on October
12, 2006 the Proposed License Agreement, whichrpacated the terms of the
LATS, and offered to meet to discuss the draftX 6. As Wright testified at
trial, PharmAthene was prepared to sign that Pmgbdscense Agreement as
written if SIGA had accepted it, T. Tr. 54, but@lwas prepared to enter into a
license agreement on terms that “varied to somenéxtom the LATS.” T. Tr.
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In this case, an order of specific performance wowquire SIGA to resume
licensing negotiations with PharmAthene and to @dagthfully. But faithful negotiation
Is an inherently qualitative performance and aneonekquiring it implicates the very
concerns Chancellor Allen and Vice Chancellor Nolagiculated inVS & A
CommunicationaindGreat-West Investorsespectively. The positions SIGA took when
it proposed the Draft LLC Agreement in late 200Gaveo far removed from the terms of
the LATS that they amounted to bad faith. The dpgfween those LLC terms and the
LATS is immense. That gulf and the long and cotmbeis history of this dispute indicate
that the parties would approach any mandated regwis from extremely different
perspectives. In such circumstances, it would iffeewlt to distinguish a violation of a
specific performance order.€., a bad faith negotiation), on the one hand, fraithful,
but hard-fought negotiations, on the other. Ineottvords, enforcement of the order
would force me to assume an ongoing and onerousngspry role, which black-letter
principles caution courts to avoiff Based on these considerations and the facttikat t

propriety of ordering specific performance is figndommitted to the sound discretion of

57. The evidence also shows that PharmAthren®ainsready, willing, and able
to perform an agreement consistent with the LATS.

SIGA questions PharmAthene’s ability to completee tdevelopment and
commercialization of ST-246 as provided for by theTS. Def.’s Post-T. Ans.

Br. 45. The relevant wrong is not breach of thellSAhowever, but breach of the
obligation to negotiate faithfully a license agresin accordance with the
LATS. | find that PharmAthene has shown its apilib perform the latter

obligation.

206 geeRestatement (Second) of Contracts § 366 & cmt981(L
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the Court® | deny PharmAthene’s request for an order commelBIGA to engage in
faithful negotiations of a license agreement forZb in accordance with the LATS.

2. Expectation damages

In the alternative, PharmAthene seeks an awardsoéxpectation damages for
breach of SIGA’s obligation to negotiate in goodha In that respect, this case more
closely resembleGrekathanGoodstein As inGreka the parties memorialized the basic
terms of a transaction in a term sheet, the LATS, epressly agreed in the Bridge Loan
and Merger Agreements that they would negotiatgdad faith a final transaction in
accordance with those terms. Based on the evidaesented here, | find that the parties
also recognized that the negotiations probably dontroduce new terms and lead to
some adjustment of terms expressly embodied inLKES, while other terms in the
LATS were almost certain to remain. Unligeka however, PharmAthene expected to
be compensated not by any return payments from SHBAby obtaining “a worldwide
exclusive license under the [broadly defined] Pateknow-How and Materials to use,
develop, make, have made, sell, export and impatlts in Field” (which included
ST-246), including the right to grant sublicen&¥s.

In resisting an award of expectation damages feadir of its obligation to
negotiate in good faith or as a remedy under thatrih@ of promissory estoppel, SIGA

effectively argues that, in terms of a remedy, haurt has only two choices. First, it

207 Szambelak v. Tsipoura®007 WL 4179315, at *4 (Del. Ch. Nov. 19, 2007).
28 |ATSat 1.
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could award expectation damages in the form ofexifip sum of money, which SIGA
further contends would be unduly speculative anterdfore, impermissible.
Alternatively, the Court could award PharmAthere ‘fteliance” damages or interest,
which SIGA asserts is limited to what PharmAthers¢ually spent or gave up in
connection with the Bridge Loan and Merger Agreetsierin this case, reliance damages
in the narrow way SIGA defines them would be ondhger of a few hundred thousand
dollars—basicallyde minimisin the context of the billion dollar business ogpoity at
issue.

Although the facts oGrekadiffer in some important respects from this cake, t
court’s discussion of damages provides helpful g here. First, iGreka then Vice
Chancellor, now Chancellor Strine held that thectdae of promissory estoppel as
applied in Delaware does not require an award ofiadges to be limited to a party’s
reliance interest®® Citing Chrysler Corp. v. Quimb$° the court noted that the
promissory estoppel cases embody the fundamergal adl the prevention of injustice
and, therefore, can support damages that, amorey ptbssibilities, “secure[] for the

promisee the expectancy or its vald&-"Thus, Chancellor Strine concluded that, “If the

209 2001 WL 984689, at *15.
210144 A.2d 123 (Del.xaff'd on reh’g 144 A.2d 885 (Del. 1958).

211 Greka 2001 WL 984689, at *15.
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facts of a case so merit, a plaintiff may recovég]expectation interest from a recovery
of damages in a promissory estoppel c&e.”

At the outset, | note that one important differehetweerGrekaand this case is
that, inGreka RGC had not asked the court to grant it “an iedainable estimation of
future profits.®® Here, SIGA contends that is exactly what PharreAéhseeks in its
claim for damages of anywhere from $400 millionmore than $1 billion, depending on
the scenario and assumptions used. Before anglyhaat aspect of SIGA’s argument,
however, | review briefly the particulars of Pharth@ne’s damages claim.

In addition to its damages expert, Baliban, PhatmeAe relied on two other
experts regarding damages: an FDA expert, Dr. Back, and a biotechnology licensing
expert, Marc Edwards. In estimating PharmAtherepectation damages, Baliban
conducted a discounted future earnings (DFE) arsaligrecasting over a ten-year period
the earnings PharmAthene would have received uaderense for ST-246 consistent
with the terms of the LATS. To do so, Baliban: (byecasted future revenues by
multiplying estimated sales quantities by an eskthgrice per treatment; (2) deducted
from those revenues estimated costs of goods OGE), selling, general, and
administration (SG&A) expenses, and continuing R&kpenses to determine future
earnings; (3) allocated those future earnings tiheei PharmAthene or SIGA in

accordance with the milestone, royalty, and prsifigdring terms of the LATS; (4) applied

212 4. (footnote omitted).

213 |d. at *16.
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a multiplier reflecting the probability of succeslsfdevelopment of ST-246, which
PharmAthene’s FDA expert Peck determined in anpeddent report, to PharmAthene’s
share of future earnings; and (5) discounted Phaéhneme’s expected future earnings to
their net present value as of December 2006, ttie 84GA’s breach occurred?
Moreover, Baliban independently performed his DFfalgsis on two different bases.
Basis | employed data inputs derived from informatihe parties knew as of December
2006, and Basis Il updated those inputs to acctarnhew information the parties had
learned as of a date shortly before tfal.

Under the Basis | model, Baliban estimated Pharme@dls expectation damages
as $1.07 billiorf*® Baliban ran the Basis Il model twice, first usinfprmation available
as of November 2009 and then again as of April 2@f@r incorporating more recent
information from correspondence between SIGA andRBA regarding the RFP!

According to the 2009 Basis || model, PharmAtherexXpectation damages were $1.017

24 Baliban Report { 41.

21> 1d. 1 6. In both scenarios, Baliban discounted explenéturns to their present
value as of December 2006Id. § 7. Thus, both Bases purport to model
PharmAthene’s damages at the time of breach, bsisBhattempts to improve
the accuracy of the model by incorporating moreentrinformation, to the extent
possible. See SIGA [12010 WL 4813553, at *13 (“[E]xpectation damages @
be measured as of the date of the breach.”).

216 Baliban Report § 67 & Ex. 6A.

27 JTX 159, Baliban Suppl. Report, 1 3. On Febri28y2010, SIGA responded to
BARDA'’s RFP with additional information concernitige quantity and timing of
deliveries to the U.S. government, the price ofsthdeliveries, the inclusion of
milestone and performance-based payments providodjtional revenue, and
estimates of COGS, SG&A expenses, and future R&hdimg. Id. passim

93



billion,?*® while the 2010 Basis Il model indicated those dgmsa would be
approximately $402 millioA™®

Having carefully reviewed the testimony and repafts?harmAthene’s experts,
including especially Baliban, | find that PharmAtieés claims for expectation damages
in the form of a specific sum of money representhrgpresent value of the future profits
it would have received absent SIGA’s breach is glagive and too uncertain, contingent,
and conjecturéd®® Therefore, | decline to award such relief. Th@lence adduced at
trial proved that numerous uncertainties exist réigg the marketability of ST-246 and
that it remains possible that it will not generatey profits at all. These uncertainties
relate to, among other things, regulatory mattegsestions of demand, price,
competition, and the parties’ marketing competenighreover, when it comes to expert
evidence, reliability is of the esserféé.In appraisal proceedings, for example, this Court
often accepts discounted cash flow (DCF) calcutatiprepared by experts, but also

“repeatedly has recognized that the reliability @fDCF analysis depends on the

218 Baliban Report { 69 & Ex. 6B
219 Baliban Suppl. Report 5 & thl. 2.
220 gee SIGA [12010 WL 4813553, at *11.

221 See Daubert v. Merrell Dow Pharms. In609 U.S. 579, 590 (1993) (“[T]he trial
judge must ensure that any and all scientific nestiy or evidence admitted is not
only relevant, but reliable.”YM.G. Bancorporation, Inc. v. Le Beai37 A.2d
513, 522 (Del. 1999) (adoptindaubertas the standard for assessing admissibility
of expert evidence in Delaware).
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reliability of the inputs to the modef? Similarly with breach of contract claims to
recover lost profits, “[r]eliability of the lost pfits projections is essential in making a
determination of lost profits’®®* The huge fluctuations in Baliban’s estimated dgesa
(in the hundreds of millions of dollars) based barmges to a few variables in his analysis
confirm that it would be unduly speculative to atf# to fix a specific sum of money as

representative of PharmAthene’s expectation danfdges

22 Inre U.S. Cellular Operating Cp2005 WL 43994, at *10 (Del. Ch. Jan. 6, 2005)
(citing Dobler v. Montgomery Cellular Hidg. Ga2004 WL 2271592, at *9 (Del.
Ch. Oct. 4, 2004) anboft & Co. v. Travelocity.com, Inc2004 WL 1152338, at
*5 (Del. Ch. May 20, 2004)).

223 Pfizer Inc. v. Advanced Monobloc Card999 WL 743927, at *6 (Del. Super.
Sept. 2, 1999).

224 The disparity of outcomes between, on the onel héne Basis | and 2009 Basis I
models and, on the other hand, the 2010 Basis dembighlights the inherently
speculative nature of Baliban’s damages calculatiowith the benefit of slightly
more current information, PharmAthene’s estimatathalges diminished by over
$600 million, or more than 50%. Moreover, the 2@E3is || model still contains
a number of uncertainties. For example, as of IA&#10, no final contract with
BARDA yet existed. Even assuming consummation lodé BARDA RFP
negotiation, the model contains assumptions thaldcmfluence the bottom line
in either direction. For example, BARDA offered ecommit to purchase 1.7
million treatments from SIGA over three years wigptions to purchase another
17 million treatments over the following seven yearBaliban Suppl. Report 1
7-9. Baliban assumed BARDA would exercise alll@se options, which clearly
could overstate estimated revenues. Converselyibd®a assumed certain
improvements to ST-246’s shelf-life that would eleaBARDA to purchase fewer
treatments. Had Baliban not assumed such improwesnthe model would have
generated a damages calculation of over $700 millid. Tr. 767-78 (Baliban).
SIGA’s damages expert Ugone identified additionedreples of the sensitivity
within Baliban’s 2010 Basis Il model. For examphere sales to commence one
year later than assumed in the model, the ultindgmages amount would
decrease by over $90 million, a decrease of oveés.2T. Tr. 2524-25. Similarly,
a 1% increase to the discount rate Baliban employaad cause the net present
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Nevertheless, the court’s reasoningarekasupports giving careful consideration
to PharmAthene’s request for expectation damagethenform of a future payment
stream or share of the profits that SIGA ultimatedyr expect to reap from its wrongful
usurpation of ST-246 and related intellectual prope After noting that RGC was not
seeking an “indeterminable estimation of futurefipsd the court inGrekastated:

Rather, RGC asks only to be awarded exawathat Greka
agreed to give RGC in the written Term Sheet (moaeg
security), exactlywhenGreka should have given it, and at the
rate (120% of principal) that Greka agreed to pay In
determining the amount of damages to award, thertGsu
guided not by speculation, but by how the partesriselves
agreed to value Greka’s obligations to RGC as eiebloih
the Term Sheet. Put another way, the best measumdat
RGC gave upife. its lost reliance interest) is the price that
these two aggressive adversaries put on it aftes-dength
bargaining. Based on the facts of this case, wlii&reka
breached its obligation to negotiate in good fatid RGC
reasonably relied on the promises made by Grekdlardby
took action to its detriment, the court may awaadhdges and
security in the amount equal to what RGC shouldehav
received if the Note Exchange had been consumnated.

| find a similar approach appropriate in this case.

3. Equitable lien on anticipated proceeds

Turning to PharmAthene’s request for expectatiomalges in the form of an
equitable payment stream that would share at lsaste of the characteristics of a

constructive trust or equitable lien, | find thdG3 did owe a duty to PharmAthene and

value of PharmAthene’s estimated damages to dexi®a$33 million, a decrease
of over 8%. T. Tr. 2538.

225 (. (footnotes and internal quotation marks omitted).
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that SIGA has been enriched by its bad faith brezfctmat obligatiorf?® SIGA had a
duty under the Bridge Loan and Merger Agreementseigotiate in good faith. SIGA’s
breach of that obligation, for all of the reasonscdssedsupra was inequitable to
PharmAthene. In addition, SIGA has been enricheddinequitable conduct. SIGA
continues to possess, for example, exclusive righthe patents to ST-246 and related
products. Those rights are valuable in and of Hedves.

| also find that, but for SIGA’s bad faith negotmats, the parties likely would
have reached agreement on a transaction generaligccordance with the LATS.
PharmAthene was willing to agree to a license agess for ST-246 on terms that varied
“to some extent” from the LAT& | find that one such variation PharmAthene would

have accepted is the use of a 50/50 profit fit.SIGA countered PharmAthene’s

226 Cf. Adams v. Jankouskat52 A.2d at 152 (stating the standard for impositif a

constructive trust to remedy inequitable conduct).

22T T, Tr. 57 (Wright).

28 |t is not entirely clear from the record whettRitarmAthene definitively offered

an across-the-board 50/50 profit split in lieu olyalty payments. Richman
testified that, after receiving SIGA’'s Draft LLC Agement, PharmAthene
conveyed to SIGA that PharmAthene was “willing donsidef a 50/50 profit
split. T. Tr. 228 (emphasis added). Subsequemtespondence between
PharmAthene’s counsel Olstein and SIGA’s counsathCdowever, presents a
more ambiguous account. On the one hand, Olstetevon November 30, 2006,
“we are even willing to consider some amendmentghe LATS]; for instance
instead of the royalty and excess margin paymemseptly payable, there could
be a 50-50 split of the profits . . . .” JTX 2702a That language suggests an
objective offer on PharmAthene’s part to an actbssboard profit split.
Consistent with that view, PharmAthene’s Pre-TBalkef criticizes Coch’s reply
to the November 30 letter for, among other things, “respond[ing] to Olstein’s
offer of a 50/50 profit split in any way.” Pl.’s Pre-Br. 23 (emphasis added).
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Proposed License Agreement, however, with the Diia@ Agreement, which included
economic terms that bore no meaningful resemblaocehe LATS??°  Although
PharmAthene objected to the Draft LLC Agreement tbat basis, it expressed a
willingness to consider increasing the upfront pagts to SIGA prescribed by the LATS
and to introduce a broader profit sharing companétithout making concessions of its
own, SIGA ultimately responded that it would teratm negotiations unless
PharmAthene stopped “conditioning” negotiationsstiict adherence to the LATS. Had
SIGA engaged in good faith negotiations, | am cooed that a license agreement
between PharmAthene and SIGA for ST-246 would heesilted in terms no less
favorable to PharmAthene than the 50/50 profittgplalready had mentioned and an
increase in the upfront and milestone payments frdotal of $16 million, as specified in

the LATS to something in the range of $40 million.

Similarly, PharmAthene’s Pre-Trial Brief criticizedSIGA’'s “failure to
acknowledge PharmAthene’s major concessioproposinga 50/50 profit split

.. ..7 Id. at 36 (emphasis added). On the other hand, i®l&ter wrote on
December 6, 2006, “At no time, did we indicate tatwere prepared to accept a
50-50 proposal or any other proposal in lieu of tiveing terms of the [LATS].”
JTX 124. In addition, PharmAthene’s Pre- and Hos&t Briefs frequently stated
that PharmAthene was only “willing to consider” &/%0 profit split. SeePl.’s
Pre-T. Br. 18, 21, 23; Pl.’'s Post-T. Op. Br. 34-3blaving considered all the
evidence, | find (1) that PharmAthene would haveead to a license agreement
containing a pure 50/50 profit split in lieu of ety payments had SIGA
negotiated in good faith, and (2) that PharmAthenefact, did make such an
offer.

229 At the November 6, 2006 meeting between the gmend before SIGA proposed
its Draft LLC Agreement, SIGA’s representativestetiathey would be seeking
upfront license fees in the range of $40 to $4%ionil T. Tr. 2084-85 (Fasman).
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Thus, SIGA retained its exclusive interest in SB2hly as a result of its bad
faith conduct toward PharmAthene, and SIGA is dmttthereby. Under these facts,
expectation damages in the form of an equitablengay stream akin to a constructive
trust or an equitable lien on a share of the prseiom ST-246 deserves serious
consideration.

Applying the equitable principles and remedies ussedsuprato the facts of this
case, | conclude that an appropriate remedy woslltblafford PharmAthene a stream of
future payments if and when commercial sales o8& -commence, after accounting for
certain marginal expenses. Such a remedy wouldatgesomewhat similarly to an
award of a constructive trust or of an equitabds lon a partial interest in the proceeds
derived from the patents and related intellectuaperty for ST-246. A remedy of this
sort would comport with the Court’'s authority toopide relief “as justice and good
conscience may require® and the requirement to avoid speculative damages.

Viewing PharmAthene’s request for an equitable paryimstream as akin to a
request for imposition of an equitable lien addesssnost of SIGA’s remaining
objections to that request. First, unlike a “rewdue royalty” under the patent laws, the
equitable remedy of an equitable lien is indepehadérand does not rely on federal
patent law doctrine. Second, relief akin to anitedple lien would not require reducing

expectation damages to specific monetary amourmgesenting a present value and,

230 |ichens Co. v. Standard Commercial Tobacco, @0. A.2d 447, 452 (Del. Ch.
1944).
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therefore, would not involve reliance on the mgreaulative aspects of Baliban's expert
reports. Instead, the Court would need to befegadishat the proportionate interest in
proceeds from ST-246 and any adjustment for upfrexjpienses that it orders are
supported by the evidence. Third, because the dgmeuld be prospective in this

case—ke., a share in the future proceeds from ST-246, y-aRharmAthene would not

be relieved of the risk that ST-246 generates raditpr Furthermore, the prescribed
share can be tailored to account for payments Phtlwene would have had to make
under a negotiated agreement consistent with thES.Aln this way, a payment stream
similar to an equitable lien would not relieve RhAthene disproportionately of risks or
costs it otherwise would have had to bear underradl licensing agreement.

SIGA further objects to a remedy in the form gbayment stream on the ground
that it would reverse the structure of the tranieactontemplated by the LATS. Under
the LATS, PharmAthene would control the ST-246 ptteand product and any royalty
payments would be due from PharmAthene, as licenneeBIGA. By contrast, under a
payment stream remedy as suggested by PharmAt8&a4, would hold the patent, but
it would have to make payments to PharmAthene. sthgture is reversed, but SIGA’s
wrongdoing necessitates that. Absent SIGA’s failiar negotiate a license agreement in
good faith, PharmAthene would have controlled tHe286 patents and product. Yet,

due to its misconduct, SIGA currently controls #d@ms and will in the futuré!® In

231 For the reasons previously stated, PharmAthemetientitled to a form of relief

that would interfere with SIGA’s control of ST-248 the patents related to it.
PharmAthene could have proceeded from the LATS doclaide a definitive
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these circumstances, as in the case of an equiliebleit is appropriate to recognize
PharmAthene’s legitimate claim to share in the peals of ST-246.

4. Specific terms of the equitable payment stream orded

In deciding the precise bounds of the payment streeeaward, the Court’s task is,
first, to derive a responsible estimate of “whatgAnAthene] should have received if the
[licensing agreement] had been consummatédi.e, to determine PharmAthene’s
expectancy interest) and, second, to provide a dgmbat reasonably compensates
PharmAthene for that lost expectancy. In providingeasonably compensatory remedy,
| find guidance in the primary purpose of a condiue trust: to redress a wrong rather
than “to effectuate the presumed intent of theigart. . .*** In other words, | need not
award a payment stream on proceeds from ST-246nilradrs the terms of the LATS.

My focus, therefore, is on what cashflows, with s@@able certainty, PharmAthene

license agreement with SIGA in early 2006 or itldduave held fast to its original
suggestion in February 2006 that a complete licagseement be incorporated as
an exhibit to the merger term sheet and later edlagreements. In fact,
PharmAthene did neither nor did they otherwise metiie right to insist that the
terms of the LATS be strictly adhered to in anrnéite license agreement. As a
result, | have concluded that PharmAthene is ntitles to a license to ST-246
and the patents related to it. Rather, the reliedm ordering will afford
PharmAthene an interest in tppeoceedsfrom the sale of ST-246 products and,
conceivably, the related patents. In this sen$&ASmay be correct that the
structure of the transaction contemplated by th& &Aas been reversed, but it
has no equitable basis to complain about such arsak Under the LATS,
PharmAthene would have enjoyed a significant degfemntrol over ST-246 and
the related patents. Instead, that control, aad#nefit likely to flow from it, will
remain with SIGA.

232 Greka 2001 WL 984689, at *16 (Del. Ch. Aug. 22, 2001).
233 Hogg v. Walker622 A.2d 648, 652 (Del. 1993).
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would have received had good faith negotiationsdgig a definitive license agreement

and on how best to compensate PharmAthene foosiseof those cashflows.

At all stages of negotiation between PharmAthere JIGA, a license agreement

for ST-246 comprised, at a minimum, (1) some comtiam of upfront, deferred, and

milestone payments from PharmAthene to Stt3And (2) some combination of revenue

sharing in the form of royalty payments on net saed 50/50 profit splits on all or part

of certain net marginS> Under the LATS or its own Proposed License Agreein

234

235

LATS at 1-2 (providing for License Fees, Defertedense Fees, and Milestones
of, in the aggregate, $16 million); Proposed Lieendgreement 88 4.1-4
(providing for Upfront Payment, Development Milesto Payments, Deferred
Payments, and Additional Payment of, in the aggesdl6 million); T. Tr. 2084-
85 (Fasman) (testifying that SIGA suggested anampfiicense fee in the range of
$40-45 million in November 2006); Draft LLC Agreente88 5.1(b) & 6.5(b)
(providing for Initial Distribution, pre-funding othe [LLC’s] initial budget, and
Milestone Payments of, in the aggregate, $335 anijli

LATS at 2 (providing for incremental royalties 8%, 10%, and 12% on yearly
net sales of Patented Products of less than od ég#250 million, greater than
$250 million, and greater than $1 billion, respesly, as well as “50% of any
amounts by which net margin exceeds 20% on saleshéo US Federal
Government”); Proposed License Agreement 88 4.4b%.1 (providing for
royalties as specified by the LATS); Draft LLC Agreent 88 6.1, 6.5(c) &
Schedule 1 (providing for royalties of 18%, 22%%25and 28% on net sales of
less than or equal to $300 million, greater tha@0$#&illion, greater than $600
million, and greater than $1 billion, respectivedg well as equal distributions to
each member thereafter).

Although the LATS refers to “net sales,” that tes@ems roughly to equate to
gross sales revenueSeeProposed License Agreement 8§ 1.4 (“Net Sales’ mmgan
with respect to any Product licensed to PharmAthamany of its Sublicensees,
the amount received on account of sales, or otlgyodition, of Product by
PharmAthene or its sublicensees.”); Draft LLC Agneat 8 1.1 (defining “Net
Sales” as “[w]ith respect to any Product, the am@aneived on account of sales,
or other disposition, of Product by the [LLC], Pim#&thene or either of their
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PharmAthene would have expected those cashflowset@as follows: (1) aggregate
guaranteed payments to SIGA of $16 million andr{®alty payments of no more than
12% on net sales as well as profit sharing of 50%ihe excess of net margins above
20% on sales to the U.S. governm@ht.

At least one critical assumption had changed, heweletween the time the
parties negotiated the LATS in January 2006 andnvthey met again in November to
negotiate a definitive license agreement. By s @stimate, PharmAthene believed that
the total market potential of ST-246 had increaseighly three times, from
approximately $1 billion to approximately $3 bilio This may explain PharmAthene’s
willingness to consider increasing its aggregatgents to SIGA and to include a more
generous profit split in the deal in lieu of the m@omplicated royalty scheme set forth

in the LATS?®*" As previously discussed, PharmAthene offered emsa-the-board

sublicensees. All calculations of Net Sales sballbased on bona fide arms’
length transactions and not on any bundled, losdihg or other blended or
artificial selling or transfer price, and shallineaccordance with GAAP.”).

236 Both when it negotiated the LATS in January 2@G08 when it attempted to

negotiate a definitive license agreement after itemton of the Merger
Agreement in late 2006, PharmAthene believed thekebgotential for ST-246
exceeded $1 billion and, thus, expected the highmesginal royalty percentage
(i,e, 12%) to apply. Additionally, PharmAthene’s darmasgexpert, Baliban,
concluded that margins on sales to the U.S. goventrprobably would have
exceeded 20%, which would have triggered the 5@tadit split on the excess
margins. SeeBaliban Report 63 & Ex. 6A (estimating positivalues for
“SIGA’s Profit Split on U.S. Margin” commencing 2008, the same year that
sales were assumed to begin).

237 T.Tr. 228 (Richman).
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50/50 profit split and, thus, presumptively woulave agreed to that term. Moreover,
given that its own estimate of the market poterttiadl increased roughly threefold, a
commensurate multiple represents a responsiblenasti of the amount by which
PharmAthene would have agreed to increase its ggtggayments under the LATS—
i.e., an increase from aggregate payments of $16 mitbosomething in the range of $40
to $45 million. Accordingly, as of late Novembed5, PharmAthene reasonably could
have expected to consummate a license agreemeat whdth it would pay SIGA, in the
aggregate, $40 to $45 million in exchange for ass:the-board share of the proceeds
derived from ST-246—that is, of course, if SIGA e@lso amenable to such a deal.
SIGA was, in fact, amenable. Even before the Nd&am6 meeting and
preparation of the November 21 Draft LLC Agreem&IiGA had begun to contemplate
a transaction comprising a lump sum payment toibtoya 50% profit participation in
ST-246. To that end, someone at SIGA apparentkgdasts controller, Dugary, to
suggest a dollar amount for such a lump sum payswgrorting a 50/50 profit split. On
October 18, Dugary emailed Fasman, Borofsky, Saeasl Konatich a four-page
presentation, which concluded that “pastd future[ST-246] related investments and
costs” equaled $39.66 million, “supporting an upAtrlicense fee of $40 million[] to buy
into a 50% participation in future profits from theoduct.”®® Although Dugary used the
term “up-front license fee,” the weight of the emdte convinces me that she used that

term loosely to include all theonroyalty payments mentioned in the LATS:,, the

238 JTX 437 Attach. at 2 (emphasis added).
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upfront licensee fee, the deferred license fee, midstone payments. In late 2005,
when negotiations for the LATS first began, SIGAtireated that it needed
approximately $16 million to complete developmerft $T-246%%° After active
negotiations, the LATS provided SIGA an aggreg&i®l® million, apportioned between
upfront license fees, deferred license fees, anestone payments. Dugary’s use of the
language “pasaind futuré ST-246 expenses shows that, by October 2006, Shaé
revised its estimated needs to complete developofe®T-246. Just as the LATS fully
provided for ST-246’s then estimated developmergtg;othe $40 million payment
suggested by Dugary would be sufficient to coveroél ST-246’s newly estimated
development costs. Accordingly, it is reasonablénfer from the evidence that, as of
October 2006, SIGA would have considered an agtgegayment of $40 million
adequate to support a 50/50 split of future prdfisn ST-246.

Fasman’'s statement at the November 6 meeting withrrifAthene that the
upfront payment would need to be increased to “®4®45 million or more” likely
originated from Dugary’s October 18 presentatibtad SIGA negotiated in good faith, it
would have proposed a transaction consistent willgady’s presentation: a lump sum
payment in an amount sufficient to cover the revidevelopment costs of ST-246.,
$39.66 million or more, in exchange for a 50% grefrticipation without any further
license, milestone, or royalty payments. Inste&tGA proposed the Draft LLC

Agreement, which called for upfront and milestoreyments of $335 million and a

239 T.Tr. 1397 (Konatich).
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royalty of 18% to 28% on net sales as well as a& @@/50 profit split thereafter. The
stark contrast between Dugary’s October 18 presentaand the later Draft LLC

Agreement underscores SIGA’s lack of good faith proposing the Draft LLC

Agreement.

The term of the prospective license also remaimdatively constant throughout
all stages of negotiation. The LATS provides foRayalty Term, on a country-by-
country basis, of the later of the last relevariepato expire or ten years from ST-246’s
first commercial salé®  Similarly, PharmAthene’s Proposed License Agragme
provides for a Royalty Term of, “with respect tackecountry, the later of (a) the last
Siga Patent to expire in that country that claihes ¢composition, manufacture, or use of
Product or (b) ten (10) years after the date offits® commercial sale of a Product in
such country®? SIGA's Draft LLC Agreement generally preservei tsame licensing
term. Under Section 2.1, the LLC expires on thie ad the last Additional Distribution
Period to expire or upon any Dissolution Eveng( written consent of all Members or a
judicial dissolutionf** The Draft LLC Agreement defines “Additional Dismtion
Period” as ending, on a country-by-country basigoh the later to occur of: (a) the
latest date on which such Product is covered byasrmaore SIGA Patent claims . . . in

such country; and (b) the expiration of ten (10prgefrom such date of the first

20 |LATS at 2.
241 proposed License Agreement at 1.

242 SeeDraft LLC Agreement §§ 1.1, 12.1 (defining “Disstibn Event”).
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commercial sale of such Product in such courfify.” Accordingly, the Draft LLC
Agreement also generally provides for a licensentéasting from execution of the
agreement to at least ten years after the dateedirst commercial sale of ST-246 or any
product derived from it.

Because neither party presented evidence regasgegjfic patents relating to ST-
246 or the countries in which such patent coveragsts, | will limit the equitable lien
on sales of ST-246 to a term of ten years from 86’} or a closely related product’s,
first commercial sale. Any attempt to expand #rentto encompass countries and sales
for which patent coverage does not expire untératien years from the first commercial
sale would force this Court into an unacceptablgrons enforcement or supervisory
role.

Finally, at all stages of negotiation, PharmAthemalertook to fund all R&D
expenses related to ST-248. The passage of time, however, largely has mottisd
aspect of the parties’ prospective license. Betwidiation of negotiations for the
LATS in late 2005 and trial in 2011, SIGA receiveghrly $100 million in development

funds from the U.S. government. For example, thd &hd NIAID awarded SIGA $4.8

243 I1d.§1.1.

244 LATS at 1 (“PHTN would fund research at SIGA”yoposed License Agreement
§ 2.2 (“PharmAthene will fund research at Siga”jafd LLC Agreement § 5.1(c)
(“PharmAthene shall fund and guarantee . . . #harnent of one hundred percent
(100%) of all operations, activities, obligatioramd expenditures of the [LLC]

. This will include, without limitation, ...SIGA and PharmAthene research
and Development . . .").
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million in August 2006, $16.5 million in Septemhk2006, $75 million (in two distinct

grants) in September 2008, and $3 million in Sep@m2009°*° Indeed, the same day
that SIGA received the $16.5 million contract frone NIH in September 2006, Hruby
emailed Drapkin, saying the “[b]Jottom line is theoguct's entire development is
supported . . . #° As stated above, Dugary later revised the estichpast and future

development costs of ST-246 to $39.66 million. rmEassuming additional changed
circumstances or mere exaggeration or optimism loybid and Dugary, SIGA has

received close to $80 million in government suppimte Hruby and Dugary estimated
ST-246’s R&D costs in late 2006.

Moreover, to whatever extent PharmAthene’s expegtanay have included the
expense to fund fully R&D of ST-246, its expectaraigo would have included the
intangible right to exercise significant, if notatxsive, control over the development of
ST-246%"" In fact, SIGA has and will continue to have febntrol over ST-246.
Appropriate relief, therefore, requires taking irgocount PharmAthene’s loss of that

right. In this regard, | find informative Edwardséxpert opinion that, with respect to

24> Baliban Report § 25 (citihg SIGA SEC filings dising each government

contract); Baliban Rebuttal Report at 11-12 (same).
246 JTX 260 1 9.

247 LATS at 1 (granting PharmAthene a “worldwieeclusiveicense” to develop ST-

246 (emphasis added)); Proposed License Agreement3.’8 (granting
PharmAthene “arexclusivf] right and license” to develop ST-246 (emphasis
added)); Draft LLC Agreement § 3.2(a) (granting fhathene the power to
appoint half of the LLC’s managers).
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pharmaceutical license agreements generally, “obotrer the pace of development and
expenditures required for commercialization” is tll®mpensation received for
undertaking the substantial cost and risk to fu&DRexpenditures*® The equitable
payment stream discussed in this Opinion does ratigee PharmAthene with “control
over the pace of development and expenditures nedjior commercialization.” To the
contrary, the only means to provide PharmAthené wiat control would be to compel
specific performance of the LATS or a license agreset based thereon. For the various
reasons previously discussed, specific performasca@ot appropriate in this case.
Accordingly, the best alternative to compensaterfAshene for this loss of control over
the development of ST-246 is to relieve it of therdant operational costs it would have
paid for it. In sum, based on the level of goveenbfunding and my decision to include
an initial setoff loosely corresponding to the agmte license fee and milestone
payments, | perceive no remedial justification tbe equitable payment stream | am
ordering to provide SIGA any additional setoffs ddhson R&D costs PharmAthene
would have borne under a consummated license agreenWere | to do otherwise,
SIGA would reap a windfall.

In the final analysis, a responsible estimate oatMAharmAthene should have
received had SIGA negotiated in good faitle.( its expectancy interest) is a definitive
license agreement providing, at the least, anasten ST-246 for which, after paying

SIGA approximately $40 million, PharmAthene wouétteive 50% of all profits derived

248 Edwards Report T 21.
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from sales of ST-246 and related products. Moreo®harmAthene should have
received this benefit for a period of at least years following the first commercial sale
of any product derived from ST-246. Employing whHahancellor Strine termed
“‘remedial discretion” inGreka®*’ | find that a payment stream consistent with theve
terms would compensate PharmAthene for its expegtanterest with sufficient
certainty to meet the requirements for relief franbreach of contract and promissory
estoppel and to prevent injustice in the circumsgarof this case.

Accordingly, | grant PharmAthene’s request for eotpgon or reliance damages
in the form of an “equitable payment stream” oreguitable lien on all sale proceeds
from ST-246 and related products as follows: on&&ASearns $40 million in net profits
or margin from net sales of ST-246, PharmAthendl dfe entitled to 50% of all net
profits from such sales thereafter for a periodrfrentry of this judgment until the
expiration of ten years following the first commiafcsale of any product derived from

ST-246%° Additionally, SIGA shall be required to keep red® showing the sales or

249 Greka 2001 WL 984689, at *17.

250 | employ the terms “net sales” and “net margin’poofits from the LATS and in

accordance with their customary and ordinary usegehe patent licensing
context. | leave to the parties, however, the tEghroviding a working definition
for “net sales” and “net profits” when submitting pgoposed form of final
judgment conforming to this OpiniorSeesupranote 33 (regarding the customary
meaning of “net sales”)see infraPart Ill (requiring the parties to submit a
proposed form of final judgment). In this instanbewever, the parties should
include in the definition of “net sales,” or elsesvl in the proposed judgment,
proceeds from any dispositions of the intellecfualperty rights to ST-246 within
the specified terme(g, should SIGA license, assign, or otherwise tranafey
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other dispositions of ST-246 and related produnts showing any deductions from such
sales or dispositions in deriving “net sales” ooffis in sufficient detail to enable the

amount due to PharmAthene to be determined. Funthve, PharmAthene shall be

entitled to examine those records on an annuas lbaghe extent necessary to verify the
payments, if any, to which it is entitled undestlipinion.

2. Attorneys’ fees

The Court of Chancery is empowered by statute taKansuch order concerning
costs in every case as is agreeable to eqtity.The term “costs” in this context is
interpreted to include attorneys’ fees in an appade casé>? Delaware courts follow
the general “American Rule” that courts do not alvattorneys’ fees to the prevailing
party?>® Exceptions to the rule may exist, however, whaneong other things, (1) there

is a contractual provision entitling a party tooateys’ fee€* or (2) the party against

such rights to ST-246 to a third party). To théeekthe parties cannot agree, the
Court will impose the required terms in accordawaé industry practice.

251 10Del. C. § 5106.

252 Kerns v. Dukes707 A.2d 363, 369 (Del. 1998) (“[T]he Court of &ftery may
award attorneys’ fees as costs pursuant tdé&D C. § 5106 . . . where, in its
discretion, the equities so dictate.”) (citilgilmington Trust Co. v. Coulte208
A.2d 677, 681-82 (Del. Ch. 1965)).

253 Arbitrium (Cayman Is.) Handels v. Johns@i05 A.2d 225, 231 (Del. Ch. 1997).

25 NW. Nat'l. Ins. Co. v. Esmark, Inc672 A.2d 41, 43-44 (Del. 1996) (holding a
hold-harmless agreement provided for reimbursernéxpenses and attorneys’
fees).
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whom attorneys’ fees are assessed has acted irfaithd>® As to the contractual
entitlement exception, under both Delaware and Nenk law, courts will interpret a
clear and unambiguous contract in accordance Welotdinary and usual meaning of its
language€™® With respect to the bad faith exception, the cmhdvarranting attorneys’
fees may include the “behavior that underlies awché the basis of the action . . . [but]
in only the most egregious instances of fraud @r@aching.®’

PharmAthene is entitled to an award of a portioftoattorneys’ fees under both
the contractual entittement and the bad faith ettoep. | address first the contractual
entittement. Section 7.5 of the Bridge Loan Agreatprovides as follows:

The Issuer [SIGA] shall pay, and hold the Holder
[PharmAthene] harmless against all liability foe thayment
of, all costs and other expenses incurred by aoi $iolder
in connection with the Issuer's performance of and

compliance with all agreements and conditions sethf
herein . . ..

Similarly, Section 7.6 provides:

2% Reagan v. RandelR002 WL 1402233, at *3 (Del. Ch. June 21, 20GR)oting
Arbitrium, 705 A.2d at 225).

26 NW Nat'l. Ins. Cq 672 A.2d at 43 (citindRhone-Poulenc Basic Chems. Co. v.
Am. Motorists Ins. C9616 A.2d 1192, 1195 (Del. 19923reenfield v. Phillies
Records, Ing 780 N.E.2d 166, 170 (N.Y. 2002) (“[A] written r@g@ment that is
complete, clear and unambiguous on its face mustnberced according to the
plain meaning of its terms.”).

257 Arbitrium, 705 A.2d at 231see also Kaung v. Cole Natl Corp2004 WL
1921249, at *6 (Del. Ch. Aug. 27, 2004) (awarditiprmeys’ fees under bad faith
exception where litigation conduct rose to “glaregyegiousness”gff'd in part,
rev'd in part 884 A.2d 500 (Del. 2005).
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The Issuer will defend, indemnify, and hold harrmaldke
Holder . . . from and against any and all claimsmends,
penalties, causes of action, fines, liabilitiesttlements,
damages, costs, or expenses of whatever kind arenat. .
(including, without limitation, counsel and consuit fees
and expenses . . .) arising out of this Agreement or the
transactions contemplated hereby . . . ; or in\aay related

to the inaccuracy, breach of or default under any
representations, warranties or covenants of theetsset forth
herein . . ..

There can be no dispute that PharmAthene incurtedatiorneys’ fees, in part, in
connection with SIGA’s non-performance of and nompliance with its obligations
under Section 2.3 of the Bridge Loan Agreementdgatiate in good faith a definitive
license agreement in accordance with the LATS. il&ity, PharmAthene’s claims,
damages, costs, and expenses incurred in thisaatige, in part, out of Section 2.3, and
at least a portion of PharmAthene’s attorneys’ fedate to SIGA’s breach of its express
covenant to negotiate in good faith under thatiseGt® Based on the plain meanings of
SIGA’s obligations under Section 7.5 to “pay alkt®and other expenses incurred by
[PharmAthene] in connection with [SIGA’s] perforntai of the Bridge Loan
Agreement as well as under Section 7.6 to “defendemnify, and hold harmless”

PharmAthene from “expenses of whatever kind or mneatu . . (including, without

258 | do not interpret the language in Section 7férrng “in any way . . . to a breach

of . .. any representations, warranties or covenainthe Issuer” as strictly limited
only to breaches of Articles lll, entitled “Reprasations and Warranties,” or V,
entitled “Covenants.” Rather, the legal definitioh “covenant” is simply “[a]
formal agreement or promise, usu. in a contraddlack’'s Law Dictionary391
(8th ed. 2004). SIGA formally agreed and promise8ection 2.3 to negotiate in
good faith, and it breached that promise. Theegfthre provisions of Section 7.6
apply to SIGA’s breach of Section 2.3.
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limitation, counsel and consultant fees and expehgthat “in any way relate[] to . . .
[SIGA’s] breach of . . . any . .. covenants,” $@lconclude that PharmAthene is entitled
to recover its attorneys’ fees and expenses ireittion related to SIGA’s breach.

Alternatively, PharmAthene is entitled to its atteys’ fees under the bad faith
exception to the American Rule. (@&reka Chancellor Strine awarded attorneys’ fees
because “RGC was forced by Greka’'s bad faith conttuditigate to consummate the
transaction contemplated by the Term Shé&t.Here, SIGA had contractual obligations
to negotiate in good faith a license agreemensibi246 in accordance with the terms of
the LATS. Yet, SIGA insisted, among other thingsat the $16 million of upfront,
deferred, and milestone payments contemplated lky WATS be increased to an
astronomical $335 million. Moreover, it proposedl anaintained that the royalty of, at
most, 12% contemplated by the LATS be increased toaximum and likely widely
applicable royalty of 28%nd a 50/50 split on all profits thereafter under Bbraft LLC
Agreement. Based on these and other relevant, fadiad that SIGA breached its
contractual obligations and engaged in a glarintggregious instance[] of . . .
overreaching®® sufficient to warrant an award of attorneys’ feesler the bad faith
exception to the American Rule.

At the same time, however, | conclude that PharraAghis entitled to only a

portion of the attorneys’ fees and expenses it algtuncurred. Throughout this

29 Greka 2001 WL 984689, at *19 (Del. Ch. Aug. 22, 2001).
260 See Arbitrium705 A.2d at 231.
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litigation, PharmAthene has split its case intogtdy equal parts: first, in Counts One
through Four, it claimed that the LATS itself wasmding and justified specific
enforcement of a license agreement, and secondCounts Five through Seven,
PharmAthene asserted that SIGA breached its oldigab negotiate in good faith and
unjustly benefitted by so doing. The contractual éad faith exceptions to the
American Rule that justify attorneys’ fees in tltase relate only to the latter set of
claims. At a maximum, therefore, PharmAthene shaelcover only one-half of its
attorneys’ fee$®® Moreover, although liability rests on approximgtehalf of
PharmAthene’s claims, PharmAthene devoted the mjaf its pretrial and trial
arguments, as well as time and expense, to ithaliély unsuccessful requests for relief
in the form of either specific performance or acfe dollar amount of expectation
damages based primarily on its position that th& 8Avas enforceable. Because | found
the LATS unenforceable, much of that time and egpdas not reimbursable. Rather, my
sense is that only one-third of PharmAthene’s amgnis) time, and expense related to the
bases of liability and form of relief | have fouadd ordered, respectively. To a degree,
PharmAthene’s proof and arguments interrelate with another. Consequently, it might
not be possible as a practical matter to distingbidlings related solely to one set of

issues versus another. Thus, in an exercise aoflifoeetion granted to me by statute, |

261 See Great Am. Opportunities, Inc. v. Cherrydale dfaising, LLG 2010 WL
338219, at *29 (Del. Ch. Jan. 29, 2010) (awarding-balf attorneys’ fees where
plaintiff prevailed on only approximately half d§iclaims).
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award PharmAthene one-third of the reasonable regyst fees it incurred in this
action”®
3. Expert witness fees

The Court of Chancery also possesses discretiandhprity to tax expert witness
fees as among the costs generally borne by theorermiling party?®® In an exercise of
that discretion, the Court may decline to tax ekpeitness fees as costs where the
expert's testimony was not helpfif: Expert reports and testimony presented to the
Court in this case addressed primarily whethelth€S is an enforceable contract and,
if so, the appropriate measure of damages forrgadh. Here too, because the Court
found the LATS unenforceable, expert testimony e tontrary and in support of
assessing damages on the premise that the LAT®nvasceable ultimately was of only
limited value to the Court. Nonetheless, at vasitmes throughout this litigation and in
this Opinion, the Court has relied on certain ent#e provided by PharmAthene’s

experts to understand important aspects of theegbréind background regarding

262 Seel0 Del. C. § 5106 (affording the Court equitable discretionits award of

attorneys’ fees).

263 10Del. C.§ 8906 (“The fees for witnesses testifying as etpe. . shall be fixed

by the court in its discretion, and such fees gedishall be taxed as part of the

costs in each case . . . ."); Ct. Ch. R. 54(d) ¢&pt when express provision
therefor is made either in a statute or in theskefRucosts shall be allowed as of
course to the prevailing party . . . .").

264 Oliver v. Boston Uniy.2009 WL 1515607, at *3 (Del. Ch. May 29, 2009)
(declining to tax as costs expert fees where thet¢did not rely upon” and “was
not helped by” the expert testimonBarrows v. Bowen1994 WL 514868, at *3
(Del. Ch. Sept. 7, 1994) (declining expert withésss where court “did not find
[the expert]'s opinion helpful”).
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biopharmaceutical patent licensing and ST-246, gglye and the market for it, in
particular’®® As with attorneys’ fees, this proportion of helpbto unhelpful expert
evidence cannot be computed with mathematical gigeci but | find that approximately
one-third of that expert evidence, in fact, wagphdl Accordingly, the costs taxed to

SIGA shall include one-third of the expert witnésss incurred by PharmAthene.

II. CONCLUSION

For the foregoing reasons, | find that SIGA is hable for Counts One through
Four and Count Seven of Plaintiff's Amended Compylabut that SIGA is liable to
PharmAthene for Counts Five and Six—namely thenwafor breach of contractual
obligations to negotiate a license agreement indgfaoth and promissory estoppel.
Judgment, therefore, will be entered for an eqgletplayment stream or equitable lien on
the profits or other qualifying proceeds associatéti the commercial sale of ST-246 or
products derived from it in accordance with themgrspecified in Part II.E.1.c. of this
Opinion. In addition, PharmAthene is awarded dnedtof its reasonable attorneys’ fees
and expert witness costs, as well as its othesaosler Rule 54(d).

Counsel for PharmAthene shall submit, on noticepraposed form of final
judgment reflecting these rulings within twenty Y2fays of the date of this Opinion.
The proposed form of final judgment should incllaleequest for attorneys’ fees and

expenses in accordance with the procedures presdniRule 88.

265 See, e.g., supmaotes 74, 140, 248.
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